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STATEMENT OF THE CANE

On January 5, 2009, John H. Macklin (Claimant) fitled a claimn with the Maryland Home
Improvement Commission {MHIC) Guaranty Fund (Fund) for reimbursement of $46,062.08 lor
lasses allezedly suffered as a result of o home improvement contract with Mark Groldsborough,
trading as Goldshorough Design Buld (Respondent),

| held @ hearing on October 21, 2000, at the Office of Admimistrative Heanings in
Wheaton, Marylund. Md. Code Ann., Bus. Reg. §§ 8-312, 8-407 {2010}, Enc London, Esquire,

Assistant Attormney General, Department of Labor, Licensing and Regulation (Department},



represented the Fund, R Manny Montero, Esquire, represented the Claimant, who wus present
at the hearing. The Respondent was present at the hearing and represenicd himself,

Procedure 1n this case is governed by the Administrative Procedure Act, the procedural
regulations of the Department, and the Rules of Procedure of the Office of Administrative
Hearings. Md. Code Ann., State Gov't §§ 10-201 through 10-226 (2009 & Supp. 2010); Code of
Maryvhind Regulations (COMAR} 0901 .03.01-10; (19.05.02.01-.02; and 28.02.01.01-27.

ISSUE

The issue 1s whether the Claimant sustatned an actual loss compensable by the Fund as a
result of the Respondent’s acts or omissions.

SUMMARY OF THE EVIDENCE
Exhibits

The Claimant offered the following exhibats, which T admitted into evidence except as

noted:
Clt. Ex. | Environmental Report from Environmental Soluhiens, Inc. (ESI}, June 13,
2007
Clt. Ex. 2 Inspection Report trom ESI, September 4, 2007

Cle. Ex. 3 Not offered

Clt. Ex. 4 Letter from attorney Jude Wikramanayake to attomey William Schroeder
and Architect Thomas Manion, August 31, 2007

Clt. Ex. & Letter from attorney Jude Wikramanavake o Architect Thomas Manion
and the Respondent, June 28, 2007

Cle. Ex. 6 & 7 Not offered



Clr. Ex. 8 Home improvement contract between the Claimant and the Respondent,
June 23, 2005 {the cr:ml:ract}'

Clt. Ex. 9 Darnages worksheer

Clt. Ex. 1 Letter from Maron and Assomates, Archilects, 1o the Chamant and
Respondent, November 4, 2006

Cle. Ex. 1T Invitation to Bid with project description prepared by Thomas Manion,
Architect {part of the contract}

The Fund offered the following documents that I admitted without objection from the
parties:

Fund Ex. l. Natice of Hearing, July 19, 2010

Fund Ex. 2. Heanng Order, Juby 30, 2009

Fund Ex. 3.  The Respondent’s licensing history with the MHIC

Fund Ex. 4. Home Improvement Claim Form, January 2, 2009

Fund Ex. 3 Letter from the HIC to the Respondent, February 5, 2009

FundCGx. 6  Change Order #30 to the contract, November 17, 2006

Fund Ex_ 7 Damages Worksheet (not the same as Clr. Ex. 9}

The Respondent offered the following documents:

Resp. BEx. 1. Letter from the Respondent’s office manager to the Claimant’s attorney
(not admitted but part of the record)

Resp. Ex. 2. Copies of various checks from the Claimant to the Respondent, letters
from the Respondent to the Architect, Change Crder #27, and two
INVoICes

' The contract consists of Clatmant’s exhibit #8 und Claimant’s exhibit #£11. the Invitaton to Bid. which contains the
specifications. The eontract, Claimant's exhibuit 8, indicates that there are 42 pages of specificvation. Claimant’s
ealubit 11 bas but 23 pages. The discrepancy was not explained.
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Testimony

The following witnesses testified on behalf of the Claimant:

I. Yinny Gigliows, owner of ESL, Certitied Indoor Environmentalist

2. The Clainmant

The Respondent testified on his own behall. The Fund did not call any witmesses.

FINDINGS OF FACT

[ find the following facts by a preponderance of the evidence:

I At all imes relevant to the subject of this matter, the Respondent was a licensed
home improvement contractor under MHIC license numbers (11-33913 and 05-12 1409
2 On June 29, 2005, the Claimant and the Eespondent entered into 4 contract for
and addition to the Claimant’s house, imcluding a basement extension, an office extension
ot the sccond floor, replacement of wood paneling and trim, and the addition of an
accessory three-car garage. The contract and the specifications were developed by the
Claimant andd his architect, Thomas Manion, AIA (Manion}. The contract stated that
wark would begin on approximately June 27, 2005 and would be substantially complete
on approximately Apnl 19, 2006, The contract called for paymenis to be made 1o the
Respondent on o payment schedule and as approved by the architect.

3 The original contract price was $1,417,379.00. There were numerous

change orders duning the performance of the contract, bringing the totul contract

price aver $1,800,000.00.

4. During the relationship between the Claimant and the Respondent, there

were severa] dispules concerning what was included in the contract. In the spring



of 2006, the Claimant ended the relationship with the Respondent. The
performance of the contract was substantially complete at that time, although
disputes between the parties continued.

3. In the summer of 2007, the Claimant noticed an odor of mi!dew and/or
mold upon entering the basement under the garage. He called the Respondent
who came to inspect the garage. The Respondent belicved that the problem was
not his (o resotve because he had suggested to the Claimant, before the
completion of the project, that some sort of ventilation system should be put in
place and this was not part of the contract. When the Respondent went to the
property in 2007 he offered to resolve the problem in the garage for an additional
pavrment by the Claimant. The Respondent’s offer was contained in Change
Order #30. The Claimant declined thig offer, believing that it was the

Respondent’s responsibility pursuant to the contract.

6. There was no sump pump installed in the garage during the building
project.
7. Alson the surmnmer of 2007, the Clamant discovered that there was mold

an the walls of the wine cellar locuated in the basement of the home. The mold
had also migrated to several pieces of clothing stored in the wine closet,

L] On June 13, 2007, Vinny Gighott, owner of ESL and & Certitied Indoor
Environmentalist, conducted an environmental inspection of the garage. He
conducled an inspection of the wine cellar in September 2007, Although there

wil§ 4 sump pump pit in the wine cellar. there was no sump pump.



9. The Claimant netified the Respendent about the problem i the wine
cellar. The Respondent came to view the wine cellar but by the time he came the
Appellant had another contractor working to resolve the issue. The time between
when the Respondent was notified of the problem in the wine cellar and his visit
tr the home to inspect the problem was four or five days.

10, Based on recommendations by ESI, the Claimant hired Pure First to
resolve the mold problems in the wine cellar. Pure First extended a water
discharge line from the sump pit in the wine cellar. The discharge line ran under
a deck on the back of the house. To extend the ling, Pure First had to remove the
deck, take up the patio, extend the line, and then rebuild the patio and the deck.
Because the palio was too {lat, the new patio had to be installed with a pitch so
that water would drain,

11, Based upon recomimendation by ESL, the Appeilant hired Disaster
Restoration Services (DRS) 1o resolve the mold and nuldew problerm in the
guruge. DRS removed dry wall from the storage area under the garage, treated the
cinderblock walls, added new drywall and installed a ventilation and heatng
system.

12 Had the work deseribed in Change Order #30 (HIC Ex. #6) been
completed 1t would bave prevented the mold and mildew problems in the garage.
3. During the penod 10 question, the Clumant had o homeowner’s insurance

policy. The insurance company paid for the resolution of some of the problems

expenenced by the Claimant.



14, The archilect is currently holding $8.244.00 in his escrow account. This
maoney 15 for the installation of certain windows and is to be released to the
Respondent when this portion of the contract has been completed. Because of the
dispute between the parties, the architect has not puid over these funds.

15, The contract contatns a clause titled "Arbitration.” Pursuant to this clause,
the parties went 1o “mediation” it an atternpt to resolve their dispute. The
mediation was not suceessful. The clause does not compoit with HIC regulations.

DISCUSSION

A homeowner may recover compensation from the Fund “for an actual loss that results
from an act or omission by a licensed contractor.” Md. Code Ann., Bus. Reg. § 8-405(a) (2010).
See also COMAR 09.08.03.03B(2). Actual loss “mneans the costs of restoration, repair,
replacement, ot compietion that arise from an unworkmanlike, inadequate, or incomplete home
improvement.” Md. Code Ann., Bus, Reg. § 8-401 (20100,

The Claimant alleges unworkmanlike performance by the Respondent in two areas, the
parage and the wine cellar.
The Garuge

The complaint concerning the garage is that the Respondent should have estabiished
some form of ventifation system to prevent the formation of motd and mildew. ESI has shown
clearly what the problems were, There was mold on the sheet rock und the cabinets in the
storape arca under the garage, According to Mr. Gigliottl, who was accepted as an expert
environmentubisi, the problem was caused by increased moisture in the cinder black walls, 4 lack
of ventilation in the storage area, the air being insutficiently conditioned, the cinder blocks above
the footers having no weep holes, and waterprooting on the walls improper]y upplied.
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Additionally. the flagstone patio outside the parage was at the same level as the doors 1o the
storage area, allowing water to go under the doors. He noticed that there was a sump pump pit in
the storage area but no sump pump. The sump puimp crock (or pit) had about 10 inches of
standing watcr, adding to the moisture in the area. He also noticed that there was a sprinkler
head approximately six inches from one of the cutside walls.

Mr. Gigliotti was asked to recommend the manner in which these problems could be

resolved. He recommended the following actions:

I Remove contaminated drywall and cabinets, decontaminate and retnstall drywall;
2. Properly waterproof the walls and floor in the storage room;

3. [nstall a sump pump and discharge line from the sump crock;

4. Place weep holes in each cinder block cavity;

3. Improve drain tile around the outside walls;

0. [nstall an air filtration and/or conditioning system;

T. Eemove and reinstall the patio so that it slopes away from the butlding.

Based on ESI's recommendation, the Appellant hired Pure First to complele the remedial
work and DSR to deconlaminate. Afrer the work was completed, EST issued a Post Clearance
Weritication Certificate.

In his defense, the Respondent testified that a ventilation system for the garage storage
ared was not part of the contract and that he and the Claimant discussed early on the nead for
such 4 system. The wark proposed by the Respondent is contained in Change Order #3080, which
the Respondent proposed 1o complete, but for an additional charge of $10,968.00. Claiming that
a ventilation system was part of the original contract, the Appellant refused to authonze the work

listed m the Change Order.



I have reviewed quite thoroughly the contract documents submitted by the Claimant
(Claimant’s Exhibits 8 and 1 1) and I find no mention of 4 ventilation system that is to be
installed in the storage area under the garage. I notc with significance that not all of the contract
documents have been presented to me. The Home Improvement Contract (Claimant Exhibit #8)
refers to “plans™ and “specifications.” The Claimant identified his exhibit #11 as the
specifications. Addendum A to the contract, attached to Claimant’s Exhibit #8, indicates that
several documents make up the contract and it lists documents that have not been presented to
me, ¢ g schematics by Mamion & Associates dated June 10, 2005, cerntam documents dated
March 21, 20035, and certain documents dated March 14, 2005, As stated, no schematics or
“plans™ were submitted, and in my review of the documents that were submitted, [ saw no
mention of a ventilation system for the garage storage area. Furthermore, T have no evidence that
sich & system would be routinely installed in such cases.

Therefare, the Claimant, who has the burden of proof, has tailed o show that he

sustained an actual loss as a result of any work done or omitted with regards to the garage.

The Wine Cellar

On September 4, 2007, ESTinspected the Appellant’s wine cellur. Mr. Gigliotti
confirmed that there were molds on the dry wall and the clothing stored within the room.
According 1o Mr, Gigliott:, the mold was caused by the high moisture content in the foundation
wall {waler migrating through the foundation) resulting in moist drywalls, The wine cellar also
had a sump pumnp pit but no sump pump. Also, a drainage line lrom the sump pit discharged too
close to the outside wall. There was standing water i the sump pit.

LSl recommended the following remedial actions for the wine cellar:

l. Decontaminate the arca;
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2. Remove and replace contaminated drywall;

3. Waterproof the sump pit and foundation walls,

4. Extend the drainage pipe to discharge further away from the outside wall.

Based on recomimendation from ESI, the Appellant hired Bob Fox to perform the
remedial work. In order to extend the drainage pipe, the deck on the back of the house had to be
removed and remstalled. This deck work was completed by Good Hands Home Improvement.

The Respondent testified that he was prepared to resolve the problems in the wine cellar
but was precluded from doing so because the Clarmant gave him insufficient time to respond.
The Respondent acknowledges that he had perhaps four or five days after being nonfied by the
Claimant of the problem and that when he did go to inspect the problem the Claimant already
had another contractor domng the remedial work. The Respondent has not denied that he was
responsible for resolving the issues in the wine cellar and his statement that he was willing to fix
the problems convinces me that he is responsible,

[ find that the Respondent did have sufficient opportunity to address the problems in the
wine ceilar. He may not have been able 1o begin work within the four or five days after being
notified, but he certainly could have made arrangements to be on site to inspect the damages
within that time.

The Claimant has shown that he sustained an actual loss as a result of the Respondent’s
work inthe wine cellar, The Claimant paid Good Hands Home Improvement $1,500.00 1o
remove and replace the deck and o waterproof the wine cellar, The Claimant has also shown that
he paid A-1 Waterproofing $250.00 10 extend the drainage pipe further away from the side of the

house, something I find that Respondent should have dane initially.



I disagree with the Claimant that the cost for the services of ESI should be considered in
calculating tus loss. Although it is true that the problems had to be identified before they could
be resolved, the costs for the inspections, testing and recommendations of ESI, 1 tind, were
conscquential damages and should not be considersd in calculating any loss, Md. Code Ann..
Bus. Reg. § 8-405{e) 3} (201.

The Amount of the l.oss

The MHIC's regulations offer three formnulas for measurement of a clatmant’s actual loss,

as follows:

(3} Unless it determines that a particular claim requires a unique measurement,
the Cormnmission shall measure actual loss as follows:

(a) If the contractor abandoned the contract without doing any work, the
claimant’s actual loss shall be the amount which the claimant paid to the
contractor under the contract.

{b} If the contractor did work according to the contract and the claimant is
not soliciting another contractor to complete the contract, the claimant's
actual foss shall be the amount which the claimant paid to the original
contractor less the value of any materials or services provided by the
contractor.

fc) If the contractor did work according to the contract and the claimant
has solicited or is soliciting another contracilor to complete the contract,
the claimant’s actual loss shall be the amounts the claimant has patd to or
on behalf of the contractor under the onginal contract, added to any
reasonable amounts the ¢laimant has paid or will be required to pay
another contractor to repair poor work done by the original contractor
under the original contract and complete the original contract, less the
onginal contract price. If the Commission determines that the original
contract price is too unrealistically low or high 1o provide a proper hasis
for measuring actual loss, the Commission may adjust its measurement
accordingly.

COMAR (09.08.03.03B(3).
The Claimant here did hire another contractor, actually several other contractors.

The puyments to other contractors that may be legitimately used in calculating the

1]



Claimant’s loss are those payments to Good Hands, $1,500.00 and 1o A-1 Waterprooling,
$250.00, or a tota] of $1,730.00. The correct measure of an award from the Fund is
provvided by COMAR 09.08.03.03B{3)c), set foth above. The calculations are as
follows:
51,417,379.00 paid under the contract®
+  1.750.00 to complete the contract
£ 141912900

-1,417 376.00 oniginal contract price
$ 1,750.00 actual loss.

CONCLUSION OF TLAW

[ conclude as a matter of taw that the claimant has sustained an actuai monetary loss in
the amount of $1,750.00. Md. Code Ann., Bus. Reg, § §-405(e)(3) (2010); COMAR
0G.08.03.03B{3)c).

RECOMMENDED ORDER

On the busis of the foregoing Findings of Fact and Conclusions of Law, [
RECOMMEND that the Maryland Home Improvement Comrmission:

ORDER that the Claimant be awarded the sum of $1,750.00 from the Maryland Home
Improvement Guaranty Fund; and further,

ORDER that the Respondent be incligible for a Maryland Home Improvement
Commisston license until the Respondent reimburses the Guaranty Fund for all monies disbursed
under this Order plus annual interest of at least ten percent {10%} us set by the Commussion, Md.

Code Ann., Bus. Reg. § 8-411 {2010}, and further

~ [ have used the ariginal contruct price. Tlsing a price including the cost of change orders would not change the
[RITE(RETNI [



ORDER that the records and publications of the Maryland Home Improvement

Commission reflect this decision.

Janvary 18 2011
Date Decision mailed D). Harnson Pratt
Administrative Law Judge

DHE/rhs
# 119610
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PROPOSED ORDER

WHEREFORE, this 9th day of March 2011, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20} days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the pariies then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

J. Jear White

f. Jean Whiie
Panel B

MARYIAND HOME IMPROVEMENT COMMISSION



