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CLAIMANT

Vflhether the cfaimant is receiving or has received a governmenta]-
or other pension, retj-rement or retired pay, annuity or other
similar periodic payment which is based on any previous work of
such individual, which is equal to or in excess of his weekly
benefit amount within the meaning of S6 (g) of the Iaw, and
whether the cl-almant is overpaid benef its withln the meani-ng of
S17 (d) of the law.

- NOTICE OF RIGHT OF APPEAL TO COURT -
YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH
TAKEN IN PERSON OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT
THE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON

THE LAWS OF MARYLAND. THE APPEAL MAY BE

OF BALTIMORE CITY, OR THE CIRCUIT COURT OF

January B, 1986

FOR THE CLAIMANT:

Upon review of the
affirms the decision

DETTBOA 454 (Revised 784)

_ APPEARANCES _

FOR THE EMPLOYER:

REVIEW ON THE RECORD

record in this case, the
of the Hearing Examiner.

Board of Appeals



The Board agrees that the non-contributory pension received by
the claimant is deductibl-e from unemployment insurance benefits
under 56 (q) and is not a dlsmissal payment or wages in lieu of
notice (a1so referred to as "severance pay" ) under S5 (h) (in
which case it would not be deductible because the employer
permanently discontinued the operation of the plant).

The Board has dealt with similar, though not identical, issues
in prior cases. In the Board precedent case Carev v. Stewart &

co., 717-BH-83, the Board concluded that a special "non-vested
pension benefit", paid to employees at the time the employer was
permanently closing its operations, was dismissal pay as contem-
plated by S6 (h) because: (1) the money to fund it was not
obtained from a pension fund and (2) the money was specifically
intended as additionar severance pay by the employer, for cer-
tain emproyees who, because of the crosing of the stores, had
Iost the opportunity to gain vested pensi_on rights.

This 1s a f actual-J-y dif f erent situation f rom the case here,
where the pension money is from a pension fund, set up long
before the plant's crosing was contemplated and where _alr em-
ployees in the" pensi-on plan are receiving benefits. There no
evidence that this pension was specificarry j-ntended as
dismissal pay.

Further, in .lancews tci v . gethle
215O-BH-83, the Board rured that special retirement pay was not
severance pay under S6 (h) , but was deductible under S6 (g) ,
because it was a part of the regular pension pran and was paid
onry to those emproyees who qualified for and applied for the
pension.

The shutdown agreement in thi-s case, (craimant's Exhiblt No. 4)
does make provision to a1l_ow certain employees J& qe _pla4participants but not vested in their accrued beneflt under
the plan to vest as of December 20, 7984. However, this one
accomodation does not alter the Board's conclusion that the
qayments in question_ are in the nature of a pension. The shut-down agreement, in fact, specificarry provide-s for the receipt
of "severance pay" in a separate section.

rn argument, the claimant's attorney has ci_ted the case of
Guilfovl-e v. Dow Jones & Co., 2lB N.Y.S. 2nd, 671 (7917), where
the New York Court held that pension benefj-ts paid after a plant
shutdown do not constitute the taking of a retirement pension,
but the taking of severance pay. However, that case i-s regarly
and factually dlstinguishable from this case in a very important



way. The Court in Guilfoyle placed great importance on the fact
that the claimant did not actually retire at the time he re-
ceived the pension, because the law in effect in New York at
that time, as cited in Guilfoyle stated, in appropriate part:

If a claimant retires or is retired from employment by

a pension or retirement payment under a plan financed
in whol-e or in part by such employer, such claimant's
benef i-t rate
provided.

shal1 be reduced as hereinafter

Guilfoyle, supra at 679.

Thus the statute upon which that case was based was very dif-
ferent from the present Maryland statute, 56 (g), which has no
requirement that the claimant actually be retired in order for
the pension to be deductible from benefits. Eurther, there is no
evidence in this case before the Board regarding whether this
claimant actually retired (and under Maryland law, none is
required) .

Therefore, the Board does not find the case cited by the c]aim-
ant to be persuasive. The decision of the Hearing Examiner will
be affirmed.

DEC] S ION

The cl-aimant is receiving or has received a pension or other
similar periodic payment amounting to $48.00 per week. This
amount must be deducted from the claimant's weekly benefit
amount of $175, accordi-ng to 55 (q) of the Maryland Unemployment
fnsurance Law. The claimant is etigible for reduced benefits in
the amount of $721 per week. This reduction in beneflts is
effective beginning with the week endlng May 4t 1985 and extends
until this pension is no longer received in this amount or until
Airco welding is no longer a base period employer of this
claimant.

The cl-aimant is overpaid benefits in the amount of $335.00 for
the period from the week ending May 4, 1985 untir the week
ending June 15, 1985.

The decision of the Hearing Examiner is affirmed
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I concur in the result.
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Whether the cl-aimant is receiving or has received a governmentaf or other
lssue: pension, retirement or retired pay, annuity or other similar periodic payment

which is based on any previous work of such individual, which is equal to or
in excess of his weekly benefit amounL within the meaning of Section 6 (g) of
the Law. Whether the appealing party filed a timely appeal or had good
cause for an appeal filed late wj-thin the meaning of Section 7 (c) (ri) of the
Law. V0hether the claimant i-s overpaid benefits wit.hin the meaning of Section
17 (d) of the Law.

- NOTICE OF RIGHT TO PETITION FOR REVIEW -
ANY INTERESTED PARTY TO THIS DECISION MAY REQUEST A REVIEW AND SUCH PETITION FOR REVIEW MAY BE FILED IN
ANY EMPLOYMENT SECURITY OFFICE, OR WITH THE APPEALS DIVISION, ROOM 5'5, 11OO NORTH EUTAW STREET,
BALTIMORE, MARYLAND 21201, EITHER IN PERSON OR BY MAIL

THE PERIOD FOR FILING A PETITION FOR REVTEW EXPIRES AT MIDNIGHT ON AUgUSt 2 6, 198 5

- APPEARANCES -
FOR THE CLAIMANT: FORTHEEMPLOYER:

Francis F. Borkowicz - C1aimant Not Represented
1. Duke Avnet - Attorney
Thomas B. Murphy - Staff
Representative - United St.eel
Workers of America; lrvin
Bechtel - Observer

Other: Lillian Rose - Claims Specialist
IV - Department of Employment and
Training

DET/8OA 371-8 (Revised 5/84)
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EVALUAT]ON OF THE EVIDENCE

The craimant's attorney argued that pension benefits made pay-
abl-e after a plant shutdown does not constitute the taking of aretirement pension, but the taking of severance pay and conse-
quently does not dlsqualify employees from unemproyment insur-
ance benef its, this is- a hording in the case of Grilf s.vle-_rr. Dog
Jones & Companv, 318 N.Y.S. 2nd 677, (i-gl.l).

F]NDTNGS OE FACT

Notice of Benefit Determination denying the claimant MaryJ-and
Unemployment Insurance benefits because he was in receipi ofpension benefits within the meaning of section G (q) of theMaryland Unemployment fnsurance Law was mailed to the claimantand the employer at their addresses of record on June 19,1985.The Benefit Determinatlon contai-ned a statement that the fastdate for filing an appeal was JuIy 5,1985.

The cl-aimant filed an appear which was postmarked on July 12,1985. The claimant has an eighth grade education. The claimantdld not ful1y understand the eenefit Determination mail-ed to himon June 19, 1985 in regards to his denial of benefits for thereceipt of a pension, and an overpayment resulting under Section
17 (d) of the Maryland Unemployment fnsurance Law.

The claimant filed a claim for unemployment insurance benefitseffective June 2J , lg74. The claimant, i weekly benefit amountwas determined to be $175.00 a week. The claimant had beenemployed at the Airco welding company of the British oxygencorporation, rnc. rocated in sparrows point, Maryrand. The cfaim_ant was employed from october 2J,1958 to December 20, 1g}4. Theclaimant worked as a warehouse worker. He earned $10.15 p;;hour. The Airco V0elding Division closed its Sparrows point,
Maryland plant on December 20, 1984 due to the impact of foreignimports.

The cfaimant will be receiving a non-contributory pension fromthe British oxygen corporation Group, rnc. effective May l, 19g5in the amount o.f $205-92 per month. The Department of imploymentand Training determined the c]aimant to be overpaid in theamount of $48.00 for the cfaim weeks ending May 4,'May ll, May
J!,- and May 25, 1985, June 7, 1985, June B, i--gas and June 15,1985 for a totaf overpayment of $336. O0 pursuant to Section17 (d) of the Maryland Unemployment Insurance Law.
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CONCLUSIONS OF LAW

It will be held that the claimant/appellant had good cause to
f i-1e an appeal l-ate within the meaning of Section 1 (c) (ii ) of
the Maryland Unemployment fnsurance Law.

It is concluded from the testimony that the claj-mant is in the
receipt of pension in the amount of $205.92 per month. Under the
Federal legislation, Section 3304 (a) (15) tire Eederal
unemproyment rax Act, effective Aprlr l,1980, it is required
that the claimant's weekry benefit amount be reduced by the
weekly amount of the governmental- or other pensi-on, retirement,
or retired pay, annuity, or any other simirar periodic payment
which is based on the previous work of the individual.

As his pension is based on the claimant, s previous employment,it wil-l- reduce his weekly benefit amount $48. o0 per week. His
new weekly benefit amount should be $127. O0 pursuant to Section
6 (g) of the Law.

It wlII be hefd that the claimant 1s overpaid unemployment
benef its in the amount of $48.00 for the claim weeks er.Oi.,g May4, May 77, May 18, May 25, 1985, June L, 1995, June B, 1985 .rl&June 15, 1985 for a total overpayment in the amount of $336.00pursuant to Section 17 (d) of the Maryland Unemployment fnsurance
Law.

DEC]SION

It 1s held that the clalmant/appellant had good cause to file al-ate appeal within the meaning of Section 1 (c) (iiy of theMaryland Unemployment fnsurance Law.

Due to the craimant's receipt of a non-contrj_butory penslonwlthin the meaning of Section 6 (g) of the Maryland unempioymentfnsurance Law, the claimant's weekly benefit amount is - 
rebucedby $48. The craimant's weekly benefit amount is now $r27. Thedetermlnation of the Cfaims Examiner under Section 6 (q) of theLaw is affirmed.

The cl-aimant is overpaid $48 for the claim
May 17, May 18, May 25, June l, June B, andtotal overpayment in the amount of $33G
17 (d) of the Maryland Unemployment fnsurance

weeks ending May 4,
June 15, 1985 for a
pursuant to Section
Law.

Marvi-n 1. Pazornick
HEARINGS EXAMINER
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Date of hearing: '7 /29/85

Cassette: 5148 B, 5749 A-B, 5151 A

amp (L. Hardin)
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