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EVALUATI ON OF EVIDENCE

The Board of Appeals has considered all of the evidence
present.ed., including the testimony offered at the heari'ngs '
the goard has also tonsidered arr -of Ehe documentary evidence
introduced in this case, as well- as the DepartmenE' of Economic
and Employment Development's documents in the appeal file'

F]NDINGS OF FACT

The claimant was employed as a Home Health Aide with Saint
Joseph Hospital from Aulust 11, 1980 until on or about April
15, i988. - The claimant was discharged at' that time far
reiusing to work with a patient who had AIDS (acquired immune

deticiency syndrome ) .

on or about March 15, 1988, the claimant \^ras assigned to
report to the home of a patient who was suffering from AIDS

thl claimant was schedute-d to meet a prj-mary care nurse at the
home of the patient. The claimant reported to the home' but
,t't"r', tt . ""r=L arrived, she ref used to accompany the nurse
inside and administer care to the patient' The cfaimant was

i"q"ir.a to perform personal care ,and light Lrousekeeping
a"a-i." - which included cleaning the immediat'e patient area'
;;";;i;g the bed, etc- she was not required to administer
.rr.*i=, nor was she required to take bfood from the patient'

Tn preparation for dealing with AIDS patients' - the hospital
had provrded its .;;it.;", inctuding the claimant' with
;;.irlr;.; training- '""""iorr= on low -to 

handf e AIDS patients '

The claimant attended these sessions' as evidenced by the
attendance records. Further, the claimant was provided extra
q"r";,-"pt"rr=, " aoufie set of gloves and other equipment for
:;;;;' piou..tior,, i; accord '-icr' the universar infection

"""lr"f-p"fl.V. 
The claimant was informed of the risks of

dealing with AIDS patients and how to minimize such risks '

Based on the most ,!c"rc information, the virus is transmitted
pri*"tify Lhrough body fluids to open areas or mucus membrane
areas, and tnere rs-'minimal risk from saliva' tears or urlne'
It was also made cl-ear to employees that the hospital has a

i"s;i- Jtigacion to provide - caie for handicapped persons'
including AIDS Patients.

On March 15, when the claimant refused to enter the patient's
;;*;;- "rr. ,.= =".rt ho." and given a chance to change her mind

,.ra 
'""""pt the assignment "- over th9 next few weeks' t'he

claimant was offered iounseling, retraining and counsel-ing for
her friends and family membeis. However, the claimant was

steadfast in her ."i"""r to care for ArDS patients. . . Finally,

"ia.r- 
giti.g the cl;imant approximately a month to think about

it and to accept .oie t.,i-ning and Counseling' the hospital
discharged the cIaimant.



CONCLUSIONS OF LAW

The Board concfudes that the claimant was discharqed for qross
misconduct, connected with her work, within thE meanin! of
Section 5(b) of the faw. As a Home Health Aide, the cfaimant
had an obligat.ion to t.he hospital and to the patients to
provide care for sick persons. This obligation, by its very
nature, involved some risk -

In this case, the duties that. the cfaimant \,Jould have had to
perform would have subjected her to a minimaf risk of
infection. The hospital took every precaution possible and
provided the cfaimant with training and counselrng and all the
equipment necessary to protect her from infectioir- Contrary
to the frndings of the Hearing Examiner, the Board flnds that
the cfaimant was not required to give an enema nor was sherequired to take blood or inject needfes. Had she beenobfigated to do so, the Board might have reached a differentconclusion in this case.

The- Board is cognizant of the parl_icular problem faced byemployees who are required to work with people who have AIDSlYorris v. Marvland National Bank, 339_BH_87, exa:nrned :hisissue in regard to a bank E@ lE-yee who refused to work with aco-worker who was in remission from AIDS. In that case, theonfy contact bet\^,/een the claimant and the co_worker woufd havebeen casual, and based on extensive medical - 1""1i*""v- iirtsuch contact was not a risk to the claimant,s healti, -ln"
Board concluded there that the cfaimant quit her job withoutgood cause or valid circumstances.
fn thls case, the contact is far less casual than it was in

persons was an
Board flnds the
the addit.ionaf

minimaf risk to
already provided
the meaning of

the Morris case. However, contact with ilIintegral part of the cfaimant, s duties. Thecj-aimant's refusal to do her job, despitecounseling and training, and iIL view of thethe claimant and the precautions and training
!V tne employer, was gross misconduct wlthinSection 6(b) of the taw.

DECISION

The cfaimant was discharged for gross misconduct, connectedwith her work, wirhin the meanin! of a;aai;;.-;(b)*-;f"";he
Maryland Unemployment Insurance Law. She is disquatified fromreceiving benefits from the week beginning April 10, igee 

-".O
untiL she becomes reemployed, earns at teast ten times frerweekly benefit amounl -(51,60o) and thereafter becomesunemployed through no fault of her own.
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F]NDINGS OF FACT

The claimant was employed by St. .Toseph Hospital from August 11,
1980 until April 15, 1988. She performed the services of a Home
Health Aide and was earning $6.92 per hour this employment.

The claimant's duties required her to visit and assist patients
at their homes. Just prior to her employment ending at saint
.Toseph Hospital the claimant was told by her supervisor that she
would have to provide health
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care services to a patient who was suffering from Acquired fmmune
Def j-ciency Syndrome (AIDS) . The cl-aimant's duties involved taking
vital signs of each patient, shopping for them, cleaning their
house, fEeding and preparing for the patients if necessary, and
giving them baths. AdditionalIy, the claimant was instructed that
sfre would have to give an enema to the patient who had AIDS at
each visit. The cliimant was t.old that in performing this duty
she should wear double gloves meaning two pairs of gloves and
that she shoul-d wear a medical gown. The claimant was unwilling
to accept this patient because of the cl-aimant's genuine fear of
contagion from this patient. The claimant. was told by the
employer that she would be discharged for refusing to carry out
hei duties but as an alternative she could resign. The claimant
opted to resign so that a discharge would not appear in her
records.

CONCLUSIONS OF LAW

Section 5 (a) of the Maryland Unemployment Insurance Law provides
f or the denial of benef its when an indi-vi-dual leaves work
voluntarily, without good cause. The Maryland Court of Appeals
has held that the term "leaving work vofuntarily" shows a cfear
legislative intent that to disqualify a claimant from benefits,
the evidence must establ-ish that the claimant, by his or her own
choice, intentionally, of his or her own free wil1, terminated
the employment. AIIen v. Core Tarqet Citv Youth Proqram, 275 Md.
59, 338 A2d 237 (f975) . fn the instant case the claimant resigned
from her job as an alternative to a discharge. Under these
circumstances I reject. the employer' s contention that the
claimant Ief t work I'vol-untarily. 

"

The Claims Examiner ruled that the claimant was discharged for
gross misconduct connected with her work because she failed to
follow instructions of the employer. The Law provides that
benefits shall be denied until after re-employment when an
indi-vidual is discharged f or gross mj-sconduct connected with
his/her work. Gross misconduct means conduct of an employee which
is a deliberate and wiIIfuI disregard of standards of behavior,
which his/her employer has a right to expect, showi-ng a gross
indifference to the employer's interest , ot a series of repeated
violations of emplolrment rules proving that the employee has
regularly and wantonly disregarded his/her obligations. The
Maryland Board of Appeals ruled as foll-ows in its decision on the
claim of an individual who walked off her job when a co-worker
withAIDSreturnedtowork.Initsdecisioncitedas@
v. Marvland National Bank, 339-BH-87. The claimant was a

supervisor of an employee in a bank. A co-worker with AIDS was
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about to return to work and the empfoyer had a physician fecture
the bank employees to the effect [fra[ a casual contact with an
AIDS patieni is safe. et the unemployment insurance hearing the
pnysi-clan was present as a witness and testified that casuaf
Lontact such is bank employees have with each ot'her is safe
because the AIDS virus is noi spread by casual -contact' On this
basis, and with this evidence in the record, the Board ruled that
the claimant Ieft her job voluntarily without good cause or a

valid circumstance.

However, the facts in the instant case differ significantly and

substantially from those in the Morris case as decided by the
Board of appeals. rn Morris the contact by the claimant -with the
AIDS patient was casual . In the instant case the claimant's
contacl with the AIDS patient was far removed from a casual
contact. She was required to bathe the patient and to give the
patient an enema af th" time of each wisit- The claimant was
-understandably afraid to do this as a result of which she had the
option of being discharged or resigning- There is some evidence
:--n tne record to the "if e"t thats a doctor gave the St ' 'foseph
Hospital employees instructions as to how to deal with an ATDS

patients (by wEaring two pairs of gloves and a medical gown) but
lhere is nJ competent evidence in the record that this would make

the claimant completely free of any chance of conLagj-on' In
consideration of the lvidence presented at this hearing the
claimant was understandably and justifiably fearfuf of the
assignment given her and she refused the assignment for that
reas;n. rhiJ refusal was in viofation of the employer's rules and
brought about the claimant's discharge. The claimant's fear was

gu.rl.,rfru, her refusal to perf orm the assignment was

inderstandable, and does not reflect gross misconduct or any
concept of misconduct. The determination of the Claims Examiner
shall be reversed.

DECI SION

The claimant was discharged, but not for gross misconduct or
misconduct connected with her work within the meaning of section
5(b) or 5(c) of the Maryland Unemployment Insurance Law' No

disqualj-fication is imposed based on her separation from her
e*pioyment with st. ,:oseph Hospital. The determination of the
Claims Examiner is reversed.

8805412

Bernard Street
Hearing Examiner
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