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EVALUATION OF EVIDENCE

The Board of Appeals has considered al-l of the evidence pre-
sented, incl"uding the testimony offered at the heanings. The
Board has also considered all of the documentary evidence intro-
duced in this case, as well as the Department of Employment and
Trainingrs documents in the appeal file.
It j.s undisputed by both parties that the claimant is an alcohol-
ic. The employer alleges that the claimant was discharged due to
his absenteeism and not hls alcoholism. However, given the
number of the claimant's absences due to being in an alcoholic
treatment program (see Employer's Exhibit No. B-4) the fact that
thc claimant's last i,ncidence of absenteeism, which immediately
precipitated his dlsmissal , was due to his enrollment in an
alcohoL treatment program (see employer ' s warning notice to
claimant dated Februa?y 22, !981) and thc employer's failure to
state unequivocally that it would still have discharged the
claimant based solely on his non-al-cohol related absences, the
Board cannot accept this allegation as a fact.

FINDINGS OF FACT

The claimant was employed by Union Trust Company of Maryland as
a custodian from November 16, 1981 until Fcbruary 2A, L9B1 .

The claimant has been a chronj-c alcoholic for approximately 15years. The employer was fully aware of this fact when the
claimant was hl red.

The claimant was first treated for alcoholism in 1979. He was
not drinking at the time he was hired by Union Trust Company,
but in August, 1983, he went to his supervisor and asked for
help because he had started drinking again. with the employer's
approval , the claimant enrolled i-n a treatment program at Mercy
Hospital through the employeq assistance program; the employerpaid one-half of the cost. The claimant was absent 11 days while
under treatment. These were treated by the employer as unpaid
sick days. Although the employer agreed to this program, i.t
issued the claimant a written warning notice at that t j-me
stati-ng that if his condltion (being under the influence of
alcohol) continued after his return he would be dj-smissed.

In the same year, the claimant was absent 35 days as a result of
an on-the-job injury to his back. The claimant recei-ved work-
man's compensation for this time. The claimant was also having
some attendance problems prior to August, 1983 and this was
reflected j-n a general way, on November I L9A2, October, 1983 and
November, 1983 performance evaluations. How much of thj-s was
caused by his alcoholism is not clear from the record, but theBoard finds as a fact that at least some, though not ail of ni.attendance problems were caused by his atcohol pioblem.
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It is clear that the claimant was absent a total of I days in
1982 for which he was paid and for 14 paid days and 13] unpaiddays (11 for alcohol trcatment ) in 1983, in addition to the 35
workman's compcnsation days cited earlier.
In 1984, the claimant was absent for s days for whlch he waspaid and I unpaid days, 4 of which were for alcohol trcatmcnt.fn February, 1984 he started drinking again. On or about Febru_a?y 21, 1984 he was rlding a bus to work when he bcgan to feelsick with symptoms of alcohol withdrawal . He went r-mmldiatery toJohns Hopkins Hospital to seek medi.car herp and enrolr.ed in a
7-day inpatient program there. The craimant did have someonefrom the Hospital noti.fy his employer, who was aware of hj-sabsence and the reason therefor, but when the claimant returnedto work approximately one week latcr, he was discharged. Theemproyer's notice of dismissal specificarry referred to the factthat thi-s was the second time that ttre claimant had beenenrolred in an arcohol 

- 
treatment program before concludi-ng thathe should be dismissed due to his ittendance.

CONCLUSIONS OF LAW

There is no dispute that the claimant is a chronic al-coholic.A.cholism i.s recognlzed by the State of Maryland is an :.t-tness(H.c. S8-1oz of ^the ennotjtea Codel and the chronic alcoholic isdefined in H.c. SB-101 as follows:
Chronic alcoholic - ,'Chronic alcoholic,, means anwho chronically and habitually drinks alcoholicso much that:
(1) It j.njures the health of the individual;(2) rt substanti.alry interferes with the sociar or economicfunctioni.ng of the individua)-; or(3) rhe individuat cannot "";a;;i the drlnkins.

The evidence here demonstrates that the claimant meets at Leastthe second and third definitions and possibly all three.
In the frequently clted case, Jacobs v. California Unemployment+ g +p&__tso.,..2s car.'IFFI-sa rfficoncluded that whethen the claimant,s chronic absenteeism,caused by chronic intoxication, was misconduct under the unem_ployment insurance statute turned on whether he had rhe ;;pacrtyto abstai.n from drinking (in which case it would be mi.sconduct)or whether ,,his intoxicat ion_ induced behavior was the proauct ofan. irresi.stible compulsion to drinki, and therefore not disquali_fyinq under the unemployment raw. see arso, Leonard Timoson v.??tr,I"r,"^st"erc""?.rg+9,_trLe_lg_o_""d-glfpp"arffiiffi ft zii( superror Court of B

The Board concludes that thi-s craimant was unabre to contror- hisdrinkinq and that much of his absenteeism, but partlcutarl-y thelast incidence that 1ed to his il"rni.r.tior,, was due to anlrresistible compulsion to drink.

indivlduat
beveraqes
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It has been argued that where an alcoholic has demonstrated an
ability to refrain from drinking for a period of time (this
period of time has never been defined) his or her return to
drinking after that time should be vlewed as a volitional act
and therefore misconduct, see Timpson, supra. However, the Board
does not have in this case any-ffial -cFdenc e to support that
theory. Obviously, thcre is a great deal about alcoholism that
this Board, and even the medical community, stilL does not know.
But we note that therc is Iittle argument that the episodic
return to drinking over a period of time is a common symptom of
this disease. civen the fact that it is recognized as an illness
by the State of Mary1and, that the inabili-ty to refrain from
drinking j-s a common symptom and even recognized as one of the
definitions of this illness, given the lack of medical evidence
to support a finding to the contrary, and given the testimony of
the claimant j.n this case, we conclude that the claimant,s
actions here were as a result of his alcoholism and his irresist-
ible compulsion to drink and therefore not misconduct.

As noted in the Evaluat j.on of Evidence above, there is little
support in the record for the employer,s argument that the
claimant was discharged for absenteeism and not alcoholism. The
claimant's record of absenteeism, of which a large portion wasdirectly or indirectly a result of his alcoholism and the
cmployer's dismissal notice itself clearly show that the cl,aim-
ant was discharged as a result of his alcoholism.

DECISION

The claimant was discharged, but not for misconduct connected
with the work, within the meaning of 5O(c) of the Maryland
Unemployment Insurance Law. No disquallfication is imposed based
on his separation from his employment with Union Trust Company
of Maryland. The claimant may contact the local officc concern-
ing the other eligibility requirements of the Iaw.

The declsion of the Appeals Referee is reversed.

W:D
kbm

is reversed.

Associate Member
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DISSENTING OPINION

I woul-d not find that the clai.mant suffered an irresistible
compulsion to drink when, in February of ].9A1 , he began drinking
again. The Board reasons that the claimant is an alcoholic, that
episodic returns to drinking are a co[unon symptom of alcoholism
and that this claimant's resumption of his drinking was a
symptom of his disease and therefore an irresistible compulsi,on.

I would not find that an alcoholic's return to drinking after
two periods of lnpatient treatment and two long periods of
abstinence was the product of an irresistible compulsion unless
there were specific evidence of this compuJ-sion. The fact that
alcoholism j"s a disease does not mean that every lapse into
drinking is the result of an irresistible compulsi,on. Thc major-
ity opinion reads too much into Anticle 2C, the Maryland Intoxi-
cation and Alcoholism Act, an act which, in my opinion, was
primarily concerned with alleviating the constitutional pnoblems
raised by treating alcoholism as a crlminal offense, see, Powe11
v. Texas, 392 U.S. 514 (1968) and the moral problems rais-d -ythe lack of treatment available for those ravaged by this
di.sease. My reasoning is more fully set out in the dissentlng
opinion in l]gLlg v. Mayor and City Council (139-BH-81). The
extent of the success of the Maryland IhtoiiCation and AIchoIism
Act, and lts proper application, can be seen in the facts of
this case: the clalmant has been accepted for treatment now on
four occasions at three separate institutions, he was hired
despite the fact of his alcoholism and his employer allowed him
one lengthy absence for inpatient treatment and pald 50% of the
cost. The Act, however, was not meant to be a virtual assurance
that alcoholj.cs who relapse into drinking and are fired for the
resulting absenteeism shouLd be shielded from the natural conse-
quences of their acts.

The Act does not establish or even support the notion that an
alcoholic who returns to drinking generally does so as the
result of an irreslstible compulsion. Nor does the evidence in
this case. The Board simply reads too much into the fact that
the claimant is an alcoholic. The result of this kind of reason-
lng is that alcoholics who commit misconduct (at least as
regards absenteeism) against their employer are shielded from
the consequences of their actions, at their employerrs expense.

In addition to the claimant's absences due to alcoholic relapses
and treatment, he also missed numerous days for totally unex-
pLained reasons.
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For the above reasons, r wourd find that the claimant's actionswere volitional and that his repeated absences were a series ofviolations of work 
- 
ru1es, showing that he has requfarly anawantonly. disregarded his obLigations. Thj.s is gross- misconductunder g6(b) of the law.

K
kbm
Date of Hearing: Scptembcr lt, 1984
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FINDINGS OT FACT

The clalmant was employed by Unlon Trust Company of Maryland
from November 16, 1981 as a custodlan earnlng $8r143 per year 'untll hls last day of nork on February 28r 1984.

x /EE rt.! (inrr, ttal
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On August 15, 1983, the claimant wa-s -given 4 lrarning- for
reoortins to wbrk undlr the lnfluence of alcohol . Because of the
ct!rrant?s alcoholism, he missed a considerable emount of cime
from work. On October 5, 1983, the clalmant was given a warning
Ehac lf his laEeness and absenEeelsm did not Lmprove he would be
termlnaEed. On JanuarY 2, 3, 6 and L4, L984, the clalmanE missed
Eime from work. The 

-claimant. was sent to an alcohollc clinic
from February 2L, 1984 co February 25, 1984. Thereafter, the
claimant's employment rras discontinued by the employer because
of his attendance record.

CONCLUSIONS OF LAW

Although alcohollsm is a disease' the clalmanE mlsslng- so much
Eime f=rom work was gross misconduct connected wlth hls work
within the meaning of the Maryland Unemploymenc Insurance Law.
Therefore, the de-termination -of the Clalms Examiner wll1 be
affirmed.

DECI SION

The claimanE was discharged for gross misconduct connected wiEh
the work withln the mea--ning of- Section 5(b) of the Maryland
Unemployment Insurance Law. He is dlsqua-Itf t_e-d-. f rom receivlng
.beneiitS for Ehe week beginning February 26, L984 and untll the
claimant becomes reemployed and earns at least ten tlmes hls
weekly benefiE amount 

- ($950) and thereafter becomes unemployed
through no fault of his own.

The determination of the Claims Examiner 1s affirmed.

M,,a.p,*y\-
John G. Hennegan

APPEALS REFEREE
DATE OF HEARING: April 4, 1984
ras
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Lega1 Ald Bureau. Incorporated
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