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EVALUATTON OE THE EVIDENCE

The Board of Appeals has considered aII of the evidence presented,
including the lestimony offered at the hearings. The Board has also
consider"O .ff the documentary evidence introduced in this case' dS

well as the Department of Economj-c and Employment Development's
documents in the aPPeal file '

FINDINGS OE FACT

The claimant was emPloYed
as a tractor-traiter truck
from his emPloYment due to

from June 19, 7992 until March 25, 1992
driver. The claimant became separated
discharge.

on March 11, 7gg2 the claimant was selected for a random drug test'
pursuanttotheemployer'sdrugtestingpolicy.Theclaimant'piesentea himself , to the New niOqe Medi-cal Center (Center)' as

instructed and provided a specimen for testing' The claimant's
specimen was coilected, marked for identification and sealed in
viafs in compliance with the required procedures '

Bythetimetheclaimantssamplewascollectedandsealed'the
final pick up of specimens, to ne taken to the lab for testing' had

been made for that day. The claimant's specimen was placed in the

refrigeratorforpickupthenextday.Asitturnedoutthe
claimant, s specimen remained in the refrigerator for five days

unlocked. At least fi-ve people had access to this refrigerator'

on March 12,1gg2, before the claimant' s specimen cou]-d lce sent out'
the Iab called the center and informed them that from then on

specimens were to be sent in a new package that they were

providing. (It is unknown 
-*i]y- 

trt. specimen of the claimant could

not have been sent, as it had already been collected and packaged' )

The claimant was contacted and told that he had to return to the

center. The claimant returned to the center on March ll ' 1992 ' At

that time he was informed of the need to change the packaginq and

re-write the paper work for the testing of his specimen'

The claimant was seated and assisted by Shirley Kron' a Medical

Assistant at the center. At this point the testimony of the parties
conflict. Ms. Kron testified that she removed the specimen. from

the refrigerator and showed it to the claimant in order for him to

see that the seals had not been tampered with' Ms' Kron further
testified that she explained to the ilaimant what was being done'

removed the seals in front of the claimant, poured the specimen

into new clean vials, had the claimant sign the necessary forms'

re-sealed and packaged the specimen ' il_l in the claimant's
presence.



The claimant's testimony was that after he was seated and it had
been explained to him that the specimen had to be re-packaged, he
began to fill out the forms that had been given to him. That from
the corner of his eye he could see Ms. Kron doing something, but
that the package with his specimen was not shown to him while still
packaged. That when he turned around there were two vials on the
table containing a specimen. Ms. Kron told him that it was his
specimen but he had not seen her break the seal on his specimen or
pour it into the new vials. Ms. Kron assured him that this was in
fact his specimen and therefore he signed the new seals.

Which version of the facts is the truth is normally a question of
credibility for the Board to decide. However, the Board need not
reach this credibility issue in this case. The Board finds that
the test results were invalid. Therefore whether we accept the
claimant's version or the employer's versi-on, the outcome. of this
decision wil-] not be affected.

The new vials were sent to the lab for testing on March 18, 7992.
The test results were positive for the presence of marijuana. The
claimant was discharged for failing the random drug test.

The claimant denied any use of illegal drugs

CONCLUSIONS OE LAW

Section B-1002 of the Labor and Employment Article defines gross
misconduct as conduct of an employee that is a del-iberate and
wilful disregard of standards of behavi-or that an employing unit
rightfully expects and that shows gross indifference to the
interests of the employing unit or repeated violations of
employment rules that prove a regular and wanton disregard of the
employee' s obligations.

The term "misconduct" as used in the statute means a transgression
of some establ-ished rule or policy of the employer, the commission
of a forbidden act, a dereliction from duty, or a course of
wrongful conduct committed by an employee within the scope of his
employment refationship, during hours of employment or on the
employers premises within the meaning of Section B-1003 of the
Labor and Employment Article. (See, Roqers v. Radio Shack, 2'71 Md.
726, 314 A.2d 113).

The only evidence of misconduct on the part of the claimant is the
results of the random drug test, indicating the presence of
marijuana. The Board of Appeals concludes that this test result is
invalid for the purposes of findi-ng misconduct on the part of the
claimant.

The procedure used to collect the claimant's specimen was
compromised and therefore the test results can not be used as
evidence against the claimant. The initial colfection of the
specimen followed the proper procedure. However the fact that the



claimant's specimen sat in an unlocked refrigerator, that was
accessible to a feast five peopJ-e, for five days, taints its
validity. Taking this factor into consideration, along with the
breaking of the seal and the re-packaging of the specimen, the
Board cannoL give the test results any credibj-Iity.

The Board of Appeals is at a loss to understand several of the
incidents surrounding the gathering of this claimant's specimen.
Why did the l-ab courier not wait for the claimant's specimen on
March 71, 1992? Why was the claimant's specimen allowed to sit in
an unfocked refrigerator for five days? Why was it necessary to
re-package the claimant's specimen? In liqht of the fact that this
was a random drug test, and not the result of any conduct on t.he
claimant's part, why wasn't another specimen taken at another time,
if the original specimen coufd not be sent as packaged?

Denial of unempJ-oyment benefits is a serious step having possible
dire consequences. Given the large number of unexplained
deviations from the normal procedure, the Board of Appeals will not
deny benefits based upon the test results obtained i-n this case.

DECI S ]ON

The claimant was discharged, but not for qross mj-sconduct or
misconduct, connected with the work as defined in SB-1002 or SB-
1003 of the Labor and Employrnent Article. No disqualification from
the receipt of benefits shall be imposed based upon either of these
sections of the law.

The decision of the Hearing Examiner is affirmed.

DW: W

Dissenting OPinion

This decision hinges on the validity of a chemical test for
evidence of marijuana in the claimant's urine. The test was
performed as part of the employer's random drug testlng policy,
which the employer had imposed because of the claimant's duties as
a truck driver. No serious issue was raised concerning the
reasonableness of the employer instituting this drug testing
procedure. The majority of the Board, however, finds the drug
testing procedure itself unreliable.



OnJ-y one serious credibility question arose concernj-ng the testing
procedures. The lab technlcian testified that she showed the
claimant the sealed bottle containing hls urine specimen, broke the
seal in front of him, poured the specimen into another clean
container, reseal-ed it in front of him, and had him initial that
this was his specimen. The claimant admitted that he initialed the
seal on this occasion, but said that he only saw the specimen being
poured from one contai-ner to the other "out of the corner of my
eye." The testimony seems to be designed to cast doubt on the
reliability of the procedures without taking the risk of actually
denying any of the hard facts testified to by the lab technician.
In fact, this testimony is an admission that the claimant did see
the specimen transfer. In fact, the claimant initialed an
acknowledgement that the second container held his specimen. If he
saw the procedure well enough to verify it in writing on the spot,
his later attempts to cast doubt on the procedure shoufd be seen as
a transparent attempt to confuse the issue.

The majority of the Board, however, is not relying on this
particular testimony of the claimant. Rather, the Board finds that
the lab procedures, under either version of events, compromised the
test results. Since I do not think that there is any evidence that
the test was compromised, I disagree.

The claimant's specimen was collected by a Medical Assistant at the
New Ridge Health center in Hanover, Maryland. rt was provided by
the claimant himself into t.he container, and it was sealed, with
the seal- inj-tialed by the claimant. It was collected on the 11th.
The New Ridge Health Center does not chemically analyze the
specimens but merely forwards them in the appropriate containers,
together with the required forms, to the testing raboratory. The
specimen was collected and paperwork finished too late to be picked
up by the courier on the 11th.

Meanwhile, the drug analysis company cafl-ed and told the Medical
Center that it now required different forms for this type of test,
and dif f erent containers. Vr/hen these new f orms and containers
arrived on the 16th, the claimant was called in. The claimant was
called in to sign the revised forms and to witness the transfer of
his specimen from the original seal-ed and initialed containers into
new, empty contai-ners which he saw filled and sealed, and on which
he again initialed the seal. The new containers were then sent to
the drug analysis company, which reported that the specimen tested
positive for marijuana.

There is nothing in the record which would indicate that this
procedure compromised the varidity of the test results. The
empJ-oyer clearly estabfished that the specimen given to the Health
center on the 11th was the same one sent to the drug anarysis
company on the 16th. The claimant did not produce any evidence at
all to controvert the Medical Assistant's testimony that this was
true. The process of repackaging the specimen was clearly
explained in detailed testimony which the claimant did not real1y



deny. The evidence concerning the repackagi-ng, which was wj,tnessed
by the Medical Assistant and the claimant and initialed by the
cfaimant himself, casts not the slightest shadow of a doubt on the
identity of the specimen.

The specimen did sit in an unlocked refrigerator for five days, but
it is unclear what inference the Board is drawing from thi-s fact.
If the inference is that someone may have tampered with the sample
during that time, that inference woufd be unwarranted because: (1)

there was no motive shown why anyone would tamper with the sample,'
(2) there was no evidence that anyone had done so; and (3) there

was strong evidence (the seal-ed and initialed container) that the
sample ,ai n-Lt tampered with. An inference that the sample had
been tampered with wou1d be speculation unsupported by any actual
evidence.

Another inference that might be made is that the specimen itself
might naturally chemically deteriorate over a period of five days,
thus resulting in a faulty chemical analysis and inaccurate test
results. The problem with this inference is that there is no
evidence in the record that such a chemical deterioration process
occurs. The natural- deterloration of a drug-free urine specimen
into one in which chemical evidence of drugs are present is not
something that one would ordinarily expect. An inference that this
mi-ght have happened woufd require at feast some minimal- support in
the record, but there is none.

There is a difference between changing packaging and "compromising"
the validity of col-lection procedure and chemical- anal-ysis. The
cla j-mant di-d prove that the packaging procedures were changed
midstream, but he did not show any way in which this could have
possibly affected the results

Since f would find that the test was valid, I would find that the
cl-aimant violated a reasonable work rufe by reporti-ng to his work
drivi_ng a truck with the presence of a controlled dangerous
substance in his system. I would therefore disqualify the claimant
for "gross misconduct" under SB-1002 of the law'
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F I ND I NGS OF FACT

The claimant was employed on June 19, 1989 and continued working until his
separation on March 25, 1992, The claimant was a tractor-trailer truck driver
and was earning a salary of approximately $37,000 per year at the time of his
separat i on
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The record shows that the claimant was discharged for failing to pass a random
drug test. The samples collected on March -11, 1992 were put into two separate
vials. One was to be tested and results sent to ACE Hardware, the employer,
and the second to the Department of Transportation. Both containers were
signed and sealed by the claimant on [4arch 11, 1992. ln addition, the
claimant also signed the drug testing custody and control document which
accompanied these samples and verify the chain of custody. 0n March 17,
1992, the claimant was notif ied that he had neglected to sign certain
documents and was advised to report to the laboratory again. 0n this date, he
was given samples which reportedly were the same ones he signed on March 'l 1,
1992. He was asked to sign and seal the vials once again and sign additional
custody and control paperwork. The claimant saw the technician remove the
seal from two sample vials, but does not know the origin of the vials or
whether they were, in fact, his original samples.

His samples tested positive for marijuana and was told he had the right to
retest the samples. The claimant did not avail himself of his rights since he
was not certain that the vial sample tested was his own. The claimant was
d ischarged.

CONCLUSIONS OF LAl/l/

The lraryland Code, Labor and Employment Artrcle, Title 8, Section 1003(a) (b)
provides for d i squa I i f i cat r on from benefits where a claimant is discharged for
actions which constitute a transgression of some established rule or policy of
the employer, a forbidden act, a dereliction of duty or a course of wrongful
conduct committed within the scope of the employment relationship, during
hours of employment or on the employer's premises. The preponderance of the
credible evidence in the instant case will support a conclusion that the
claimant's actions do not rise to the level of misconduct within the meaning
of the statute.

The facts in this case show that there was an improper and/ or an inappropriate
procedure involved in the collecting and custody and control of the claimant's
samples. The date of collection was March l"i , 1992 and documents were signed
on that date which coincides with the vials holding the claimant's samples.
However, the claimant produced documents showing that on March 17, 1992, he
was given an additional set of custody and control documents to sign along
with two vials from which seals were removed and new ones replaced for
claimant's siqnature. This mix-up impugns the credibility of the test and
inva I idates the test results.

The employer failed to meet the requirement of Section 17 214.1 of the
Annotated Code of Maryland, Hea lth General Article and, therefore, we must
conclude that the claimant was discharged for no misconduct. The Board of
Appeals has held that it cannot consider as evidence test results which were
not acquired in conformity Vvith the Law.

The determination of the Clarms Examiner will be reversed.



-3-

DECISION

The claimant was discharged, but not for gross misconduct or
connected with the work within the meaning of the MD Code,
Employment Article, Title 8, Sections ]002 or 1003. No disqual
imposed based upon his employment with ACE Hardware.

The determination of the Claims Examiner is reversed.
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