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C LAIMANT

Whether the claj.mant's unemployment was due to leaving work
voluntarily, without good cause, within the meaning of $6(a) of
the Law; whether the claimant was discharged for misconduct,
connected with the work, within the meaning of S6(c) of the Law;
whether the claimant failed, without good cause, to accept
available, suitable work within the meaning of 56(d) of the law;
and whether the claimant was able to wonk, available for work,
and actively seeking work within the meaning of S4(c) of the Law.

_ NOTICE OF RIGHT OF APPEAL TO COURT _
YOU MAY FILE AN APPEAL FHOM THIS OECISION IN ACCORDANCE WITH THE LAWS OF MARYLANO. THE APPEAL MAY BE
TAKEN IN PERSON OR THHOUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, OR THE CIRCUIT COURT OF
THE COUNry IN MABYLAND IN WHICH YOU BESIOE.

THE PERIOD FOB FILING AN APPEAL EXPIRES AT MIONIGHT ON APTiI 27' 1985

- APPEARANCES _
FOR THE CLAIMANT:

Johnny Campbell;
Odella Oliver,
Legal Aid Bureau

FOR THE EMPLOYER:

Joanne Hinton,
Personnel Spec . ;
Judy coldenberg,
Esqui re
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EVALUATION OF EVIDENCE

The Board of Appeals has considered all of the evidence pre-
sented, including the testimony offered at the hearing. The
Board has also consldered all of the documentary evidence intro-
duced in this case, as well as the Department of Employment and
Trainj-ngrs documents in the appeal filed.
The claimant testified at great length at the hearing before
Appeals Referee John Mccucken. At that hearing, the claimant
repeatedly stated that the reason he did not return to work for
Montgomery Ward on October 31, 1984 was that he was physically
unable to do the job. Nowhere during that hearing dj-d the
claimant state that he had another job to go to. Nowhere in the
previous statements in the case has the claimant mentioned that
he had another job to go to. Suddenly, at the Board hearing, the
claimant aJ-leges for the first time that he did not return
because he had another job wi-th a subcontractor named Blackwell.
This job offer was for work which appears to the Board to have
been just as heavy as the work which the claimant turned down at
Montqomery Ward. The claimant presented no reason why he had
never mentioned this job with Mr. Blackwell before, nor could he
adequately explain why it was a suitable job when it appeared to
be at least as heavy a job as the job at Montgomery ward. The
Board did not believe any of this testimony about the job with
Mr. BIackwell .

FINDINGS OF FACT

The cLaimant was employed from L983 as a stock clerk helper,
earning $4.68 per hour. He was discharged on October 10, ]-gal
for numerous occasions of absenteeism and Iateness. He applj.ed
for unemployment insurance benefits effective October t/+, lg14.
The claimant also had filed a grievance regarding his discharge.
As a result of the grievance, the employer agreed to reinstate
the claimant with back pay (but for three days, whj.ch would be
considered as a suspension). The claimant was requested to
return to work on October 31, 1984. The claimant did not return
to work on that day, alleging that his back problem resutting
from a previous on-the-job injury kept him from performing these
duties. The claimant had been under a doctor's care for someperiod of time as a result of this injury, but the doctor had
released him as able to perform all the dutles of his occupa-
tion. The claimant was, in fact, able to perform a1I of the
duties of his occupation. The claimant did not have a seriousprospect of other work at the time he refused to return to
Montgomery Ward .

CONCLUSIONS OF LAW

Since the claimant was capable of performing the type of work
that he had formerly done, no dj-squaLification is appropriate
under S4(c) of the Law.



The claimant was discharged on October 10, 1984. The fact that
he was later rei"nstated does not change the fact that he was
originally separated through discharge. Since the claimant was
discharqed for a long series of absences and instances of
tardiness, the burden shifts to the claimant to explain these
instances. The claimant has exptained them only in the most
general manner and has not adequately explained the instances of
Iateness at all . The Board, therefore, will conclude that the
claimant was discharged for misconduct within the meaning of
56(c) of the Maryland Unemployment Insurance Law.

The cLaimant was offered his exact job back on October 31, j.984.
Where a claimant is offered his or her old job back, of course,
the burden shifts to the claimant to show that the work is not
suitable. Bishton v. Baltimore County Department of Aqinq
(879-BH-83). In thj.s case, the claimant has not met his burden
of proof. The claimant has merely made the bald allegatj-on that
he was unable to continue in this work. This allegation j-s
contradicted by his own doctor's advice and it also contradicts
hj-s own statement that he had obtained a job as a combination
truck driver/laborer for a subcontractor at about the same time.
The Board finds, in additi.on, that the claimant did not have any
serious offer of work at any other place of employment when he
refused the offer to return to the job on October 31, 1984. The
maximum disqualificati.on under S6(d) of the 1aw for refusing
employment w11I therefore be applied.

DECI SION

The claimant was able to work within the meaning of S4(c) of the
Law. No dis qual i ficat ion is imposed based upon his medical
condition.

The claimant was discharged for mj.sconduct, connected with the
work, within the meaning of $6(c) of the Maryland Unemployment
Insurance Law. He is disqualified from the week beginning
October 7, L981 and the nine weeks immediately foltowing.
The claimant refused suitable work wlthout good cause within the
meaning of S6(d) of the Maryland Unemployment Insurance Law. He
is disqualifi-ed from the receipt of benefits from the week
beginning October 28, L9A1 and untiL he becomes re-employed,
earns ten times his weekly benefit amount ($1,1O0) and there-
after becomes unemployed through no fault of his own.

The claimant did not voluntarily leave his work, and no penalty
is i"mposed under $6(a) of the law.
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The decision of the Appeals Referee is modified.
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Date of Hearing: March 19, 1985
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EMPL OYER

Ms. Odella Ol-iver
Leqal Aid Bureau, Inc.
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John Roberts - Leqal Counsel
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ClaimanE
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tssue: i.lhether Ehe clainrantrs trnemploynenE was dr:e to leaving work volr.rF

i"i y, wittro:t-g; cause,'wiLhin the neanlng of Sectlon 6 (a)

to r.rork. available for r,uork, ard
the neaning of SecEion 4 (c) of

of che Iaw.

Whecher the clainanE vJaS able
acEively seeking work within
the Law.

_ NOTICE OF RIGHT TO PETITION FOR REVIEW -
ANY INTERESTEO PARTY TO THIS OECISION MAY REOUEST A REVIEW AND SUCH PETITION FOR REVIEW MAY BE FILED IN

ANY EMPLOYMENT SECURITY OFFICE, OR WITH THE APPEALS DIVISION' ROOM 515' IlOO NORTH EUTAW STREET'

BALTIMOBE, MARYLAND 21201, EITHER IN PERSON OR BY MAIL

THE PERIOD FOB FILING A PETITION FOR REVIEW EXPIRES AT MIDNIGHT Oru DECCMbET 26 
' 
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_ APPEARANCES _

FOR THE CLAIMANT:

Pre sent

FOR THE EMPLOYER:

RePre s ented
Goldenberg 'lt

,/

by Judy-LYnn
Es quire

FINDINGS OF FACT

The claimant worked for the employer. f.or ,approx-lmately one year'

"iiiii- s-"pilru"i rs , 
-rs8+.-- 

H"- ,L. ',inrtr"rly 'employed is an order
Filler. but aE tt" iii"- oi ""p"i"iton tols dortitng as a stock
cierk helper, earning $4.68 an hour'

Durlng the claimant I s- employment ' . he, had become- t"JYIg9 on the

;;;-"i"-'i""".u"., rssj Lnd' retnitned out on dlsaEllitv leave

DEl/lOA ltl't lF.d..d s/aa)
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because of a back lnjury for approximately three months. Upon
returing to work for ihe'employe-r, the claimant had reEurned on
a lighE-duty status, but had ripidly been, pressed lnt-o full duty
serrrice. ThL claimairtts physiclin tr-aa released the claimant for
ful1 duty servlce, but- iince the claimant had remained ln
therapy, he was, from tlme-to-time' given doctorrs certiflcates
requesting l1ght duty service for weeks at a time.

During the claimantts employment in 1984, after returning from
his mZdical leave, he coitiirued Eo require exercise and therapy
before coming Eo work and relied upon public transPo-rEaEion with
which Eo get to work. The claimant, as a result of his exercise
and thera'py and public transPorEation, was f requ-entty lece for
work, and'-was aiso absenE 6n many occasions, beca,use of his
back. The claimant was subsequenEly discharged by the employef
on ocEober 10, 1984, because- of his excesslve absenteeism and
lateness. He grieved Ehis issue to the union and on October 31'
1984 h,as offered relnstatement by the company with back -payminus a three-day suspension. The- claimant declined Ehis offer
of re-employment, contending that hts back was sEill bothering
hlm. He did-not think he could return to regular duties and had
decided to seek employment elsewhere. The claimant was not being
advised bv his doctor- ac the time thaE he could not Perform the
duties of- his job, but had been advised to look for other types
of employment. -The claimant has been looking for employment Ehat
will noE'require him to constanEly be lifting and bending over.

CONCLUSIONS OF LAW

When the claimanE failed to recurn to work to the Job that he
had been performing for apProximaEel-y - a year, -he essgltially
ouiE his 'employment November 1' 1984, when he couli---have-
E'oitinued to' w6rk for the employer. VJhile the claimanE has
failed to present medlcal documentation to substantiate that his
reasons foi Eerminating his employment, or that he was advlsed
by a physician to termlnate hii ehployment, he must, Eherefore,
ba de;idd benefits as having volunfarlly quit. In the absence of
medical documentation, -must be given Ehe maxlmum
dis qual i ficaE ion .

Since the claimanc I.s restrlcting his sea-rch for -employment topositlons that do not requlre consEant lifttng- and bending, and
has put thls restrlcElon on hls search for woik without medical
docuirentation, it must be found that he ls arbitrarlly- and not
with the advice of a physician restricting his search for work,
and the determinaElon bf the C1aims Examiner that he ls not able
and avallable for work, and actively seeklng work will also be
affirmed.
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DECI SION

The claimanE lefE work voluntarily, without good cause, witlin
the meaning oi Section 6 (a) of thie- Law. Benefits are denied for
;h; ;;;k "beginning September 16, t984 and until he becomes
i"-"*pfoyed, "earns -at ieast Een times his -weekly benefiE amount
iifiOb)," and tneieafter becomes unemployed through no fault of
his own.

The deEermination of the Claims Examiner is affirmed.

The claimant'is not abIe, available, and actively seeking
ful1-time, regular empLoymenE without restricEions as requireo
;;--S";;i;h a-i 

" 
I of dt e ' Law. Benef its are denied f or Ehe week

bleinnins OcEober 74, 1984 and unEll the claimanE sEops
r"itti"tfng his search for work.

The determination of the Claims Examiner 1s affirmed.

7fu 72tofrL/0^'
ffiGucken
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