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CLA]MANT

lssue: Whether the cl-aimant was discharged for gross misconduct or
misconduct, connected with her work, within the meaning of
Section 5 (b) or 5 (c) of the law; whether there is good cause
to reopen this dismissed case under coMAR 24 -o2.06.02 (N) .

_NOTICE OF RIGHT OF APPEAL TO COURT.

YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAYBE TAKEN IN PERSON

OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, IF YOU RESIDE IN BALTIMORE CITY, OR THE CIRCUIT COURT OF

THE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

April 7, 1990
THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON

FOR THE CLAIMANT:

-APPEARANCES-
FOR THE EMPLOYER:

REV]EW ON THE RECORD

Procedural- fssues

In her appeal letter,
Examiner did not raise
good cause for failing

claimant argues that the Hearing
issue of whether the emPloYer had
appear at the f irst hear j-ng which

the
the
to



was scheduled in this case. This argument is wit.hout merit,
as the Hearing Examiner did raise this issue and also took a
reasonabfe amount of testimony on the issue.

This case was originally scheduled for a hearing before
Hearing Examiner Fi-negan. The employer phoned in a request
for a postponement, a request which was denied on November 24,
1989. The reasons for the request were that the employer
object.ed to the case being held before Hearing Examiner
Finegan and that the employer preferred to schedule her work
so that Thursday was her day off, during which she could
attend the hearing. The Board concludes that the denial of
the postponement was proper and that. there was not good cause
for a postponement in this case. The desire for a different
Hearing Examiner is an absoluteJ-y improper reason for
requesting a postponement,
problem did not appear to be
postponement either.

and the employer's scheduling
signif icant enough to requi-re a

Norma1ly, the Board would rul-e that the employer did not have
good cause for failing to appear at the hearing after the
postponemenL was denj-ed. In this case, however, the Board
cannot so rule because of the additional testimony. The
additional testimony was to the effect that the Appeals
Division informed the employer that she could obtain an
additional hearing by simply failing to appear at the
scheduled hearing, and that the case woul-d be reopened upon
her petition for reopening. The Board credits the employer,s
testimony on this issue because the Board is aware that this
is the Appeals Division's unwritten policy on this j-ssue.
Despite the fact that this policy is in violation of the
post.ponement regulations at COMAR 24.02.06.02, the employer
must still be granted a reopenj-ng, since she was promised a
reopening.

The Board recognizes the unfairness of requiring the cl-aimant
in this case to attend a hearing which the Appears Division
had already agreed to later reopen. The cl_aimant al_so
submitted evidence, which the Board credits, which tends to
show that the employer was well aware that the claimant would
be attending a needress hearing before Hearing Examiner
Finegan and was in fact quite amused by this prospect. This
points up another problem in not following t.he appeal
regulat.ions, but it does not alter the fact that the employer
shourd be allowed to reasonabry rely upon the information
provided by the Appeals Division t.hat the case woul-d be
reopened. Therefore, the reopening of the case was
appropriate.



It was entire1y inappropriate, however, for the Appeals
Division to give the appearance that it was acceding to the
employer's reguest to change Hearing Examiners. If the case
had to be reopened, it should have been reopened before the
same Hearing Examiner. fn the interest of ecomomy and of
saving time and aggravation for all concerned, however, the
Board w111 not remand this case for an additional hearing.
The Board j-tself has carefully reviewed testimony in this case
and will make its own decision based on that testimony.

The claimant also complained in her appeal letter that she was
not al-l,owed to f inish her testimony, though the employer was
allowed to go on at length. There is no merit in this
contention. The claimant was allowed to testify twice. At
the end of each statement, she was specifically asked by the
Hearing Examiner if she had anything else Lo sdy, and she
specifically said that she did not. Twice more, the Hearing
Examiner asked both parties if they had anything el-se to say.
Although there was no question but that this hearing was too
long and was all-owed to st.ray f rom the central issues, both
parties had adequate opportunitj-es to present their case.

rt is apparent to the Board, not only from the testimony but
al-so f rom the ]etters and documents in the appeal f ile, that
both parties were wildly exaggerating the faults, d.emerits and
peccadilloes of the other party. There is no question but
that there was a strong personality dispute between the
claimant and the employer, -"a it ,pp-"rr= to the Board that
neither had a clear or unbiased picture of the motivations of
the other. The central- core of facts about which this case
revol-ves are not rea11y contested. The interpretations given
these facts by each party were widety different and, no dolbt,
distorted by the personality confl-ict between the two.

FINDINGS OF FACT

The cl-aimant had been previously employed by this emproyer,
a veterinary hospital, and had reft in order to have a riry.
She came back to employment and worked., ds schedureb,
approximatery one day per week. After two days of actual_
work, she was discharged. At the same time, she was working
at another estabrishment and arso doing some work out of her
home.

There was a strong personality conflict between the claj-mant
and her employer, and each interpreted virtually every action
of the other as misconduct, or as the resul-t of e.rfr or at
l-east inappropriate intentions. The following actions,
complained of by the employer, are found by the Board to be



elther not the fauft of the claimant at all or to have been
triviaf matters magnified by the personality conffict:
bringing the claimant's infant into work for two hours one day
during a, "."tg"r.y, mentioning to a friend of hers why E'he

schedule had been changed, mentioning that she might quit and
mentioning that the employer owed her money.

The claimant did commit one action which the Board considers
to be misconduct. On one occasion, t.he cfaimant had in her
care a cat which was terminally il1 and about to be put to
s1eep. The claimant administered a cercain medicaEion to the
cat. This medication was not the type normally authorized to
be used at this facility. The claimant did not have specific
permission to use t.hiJ medication on this Eerminally ill-animal-, but the claimant did announce that she was going to
use Ehis medication and proceeded to do so when no objecti-on
was raised. The claimant's use of this medication was without
specific authorization, but it was in line with her own

fetiefs derived from one school of veterinary medicine '

Although she made some announcement that she was going to do
so ani proceeded when there was no objection, -the claimant
knew or should have known that this particular type of
treatment was not normally authorized by this particular
employer.

CONCLUSIONS OF LAW

The claimant committed misconduct when she presumed that the

"*pf"V". had acquiesced in the administration of a medication
whlch she knew or should have known the employer did not
normally approve. A violation of the normally authorized
proceduies ?quires an explicit authorj-zation' The cf aimant's
tailure to get such aulhorization amounts Eo misconduct '
Although this is a defiberate violation of an employer's rule'
it doEs not show a gross indifference to the employer's
interests. The claimanL was following her own veterinary
beLiefs and was attempting to aid an animal which had been
given up for dead. [s such, her conduct does not show a
ig.o"= 6isregard" of the employer's interest's as required by
sEction 5(b)11) of the 1aw, even though it was not proper
conduct.

v{ith regard to the other alleged viol-ations, tLre employer has
not met its burden of proof of showing that they amounted to
\a series of repeated violaEions of employment rules ' " The

claimant' s conduct, thus, does not meet the requirements of
Section 6(b) (2) of the faw, either.
Misconducl not meeting the reguirements of section 6 (b) (1) or
(2) of the faw is not gross misconduct ' Accordingly, the
cfaimant will be found to have been discharged, but for
misconduct within the meaning of Section 5 (c) of the f aw'



DECISION

The cfaimant was discharged for misconduct, connected with the
work, within the meaning of Section 5 (c) of the Maryland
Unemployment fnsurance Law. she is disqualified from
receiving benefits from the week beginning September 77, 1989
and the nine weeks immediately following.

The decision of the Hearing Examiner is reversed.
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CLAIMANT
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UNEMPLOYMENT INSURANCE - TOWSON
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Empfoyer

whether the claimant was discharged for misconduct connected
with the work within che meaning of Section 5(c) of the Law.
Whether there is good cause to reopen this dismissed case
under COMAR 24.a2.05.02 (N) .

_ NOTICE OF RIGHT OF FURTHER APPEAL _
ANY INTERESTED PARTY TO THIS DECISION MAY REQUEST A FURTHER APPEAL AND SUCH APPEAL I\i]AY BE FILED IN ANY OFFICE OF THE

DEPARTI\4ENT OF ECONOMIC AND EMPLOYIIIENT DEVELOPMENT, OR WTH THE APPEALS DIVISION, ROOM 515, 11OO NORTH EUTAW STREET,

BALTII\i]ORE, I\4ARYLAND 21201, ETTHER IN PERSON OR BY IV]AIL

THE PERIOD FOR FILING A FURTHER APPEAL EXPIRES AT IV]IDNIGHT ON
January 25, ],990

FOR THE CLAIIIANT:

Carol L. GraY
David Niznik -

_APPEARANCES_
FOR THE EMPLOYER:

Claimant
llusband

Bonnie MiIler -
Owner

FINDINGS OF FACT

The clalmant was denied benefits by determination of the claims
Examiner on the grounds t hat she was discharged, but for no
misconduct connected with her work. The employer appeal'ed and a
hearing was scheduled for December 1, 1989. The empl-oyer failed
to "pp"", 

and the case was dismissed. The employer filed a timely

oEEO/BOA 371-A (Revased 639)
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request fot: reopening and appeared and a hearing was held on
January 4, 1990. The case was reopened for good cause shown and
heard.

The claimant was employed by Val1ey Animal Hospital from March,
1989 untif her actual last day of work, September 21, 1989. She
is a doctor of veterinarian medicine and paid g125.00 a day. The
claimant normally worked only one day a week, as she ,as oif fo.
maternity reasons and returned after the birth of her chlld.
The employer discharged the claimant for several things which
evidenced friction between the employer and the cl-aimant and thestaff.

The employer learned that the cfaimant treated. a cat withunauthorlzed medication, not acceptabfe in normal medicalpractice. She was not given permission, either by the owner orthe owner of the animal for this treatment. On another occasion,the claimant argued and demanded money in front of staff andclients. This \.va s an unprofessional and embarrassing scene-

CONCLUSIONS OF I,AW

Article 95A, Section 5 (b) provides that an individual shall bedisqualified from benefits where he/she is discharged from
emplo)ment because or behavior which demonst.rates a defiberate
and willful disregard of standards which Lhe employer has a ri-ghtto expect. The preponderance of the credible evidence in theinstant case wiIl support a conclusion that the claimant was
discharged for actions which meet this standard of the Lav,/.

It. is concfuded that the claimant, s conduct in prescribing
unauthorized medlcaf treatment for animafs and her -creating 

Jscene concerning her salary in front of staff and clients was adefiberate and wi11fu] disregard of standards of behavior which
the employer has a right to expect and must be considered adischarge for gross misconduct connected with t.he work. Thedetermination of the Claims Examiner will be reversed.

DECISlON

The cfaimant was discharged for gross misconduc! connected with
the work within the meaning of Section 6 (b) of the Maryland
Unemployment fnsurance Law. Benefits are denied for the weekbeginning September 17, 1989 and untif she becomes re-employed,
earns at feast ten times her weekly benefit amount ($2,050) andthereafter becomes unemployed through no fault of her own.
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The determination of the Claims Examiner is reversed.

DaEe of hearing: L/4/9o
amp/Specialist ID: 09553
cassette No. 11395
Copies mailed on ,January 10, 1-990 to:

Claimant
Empfoyer
unlmployment insurance - Towson (MABS)
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