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NOTICE OF R]GHT OF APPEAL TO COURT _
YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCOROANCE WITH THE LAWS OF MARYLANO. THE APPEAL MAY BE
TAKEN IN PEBSON OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CIry, OR THE CIRCUIT COURT OF
THE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON February 21, 198 5
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EVALUATION OF EVIDENCE

The Board of Appeals has conside.ed aI1 of the evidence pre-
sented, incl-uding the testimony offered at the hearings. The
Board has al,so considered all of the documentary evidence intro-
duced in this case, as well as the Department of EmpJ.oyment and
Training's documents in the appeal fiIe.
The testimony in this case differed sharply on the issues of
what the policy of the employer was, how the policy was corffnunj- -cated (if at all) to the claimant, and whether the policy was
actually enforced. The findings of fact made below are based on
the Board's view of the most credibl-e testimony and evidence in
the case.

FINDINGS OF FACT

The claimant was employed from JuIy 4, 1982 until February 21,
1984 as a nurs j-ng assistant for the carrison Valley center, Inc.
She was discharged for violation of an employer rule whichcall-ed for immediate di-smissal in the case of negligent or
willful j.nattent ion to patients.

The employer is a 76-bed comprehensive care facility set up for
those persons who need 24-hour care by licensed personnel. The
claimant was a certified nurs j-ng assistant, havj.ng attended the
nursing assistant traj-ning program and received her certifl-
cation in November of 1982.

As part of the claimant,s training, she was instructed that she
was never to l-eave a patient unattended in the bathtub. In
addition, every employee of the facj-lity was aware of this
restrj-ction, which was reiterated frequently at staff meetings.
In addition, one nursing assistant had been fired in 1979 for
Ieaving a pat j.ent unattended in the bathtub and an additional
assistant had been flred for simply Ieaving a pat j.ent unattended
in the bathroom (although not in the tub). On February 2L, tgg4,
at approximately 10:OO a.m., the c1-aj.mant was bathing a patient
of the Center. This patient had an Ie of nj-ne, was a dwarf, and
was a hydrocephalic with a congestive heart failure condition.
This patient was known to need close supervision, as he was wont
to pick up trash and eat it and was known for climbing. The
claimant was assi-gned the task of bathi.ng this patient in a
bather, which is essentially a bathtub, but slightly higher off
the ground than an ordinary bathtub. While the patlent was in
the bathtub, the claimant del-iberately Ieft the bathroom and
walked 40 feet down the hallway and into a laundry room j-n order
to obtain some items from there. When thls was discovered, the
claimant was terminated by the owner of the facility.
The owner of the facility was not aware of any union organizinq
activity at the time the claimant was terminated.



CONCLUSIONS OF LAW

The claimant, who was well aware not only of her employer I s
strict policy against leaving patients unattended in the tub,
but also of the dangers to any patient (and to this patient in
particular) of so doi-ng, committed a deli-berate violatj-on of
employment rules which her employer had a rlght to expect,
showing a gross indifference to her employer's interests. This
is gross misconduct within the meaning of 56(b) of the Maryland
Unemployment Insurance Law.

DEC I S TON

The clairnant was discharged for gross misconduct, connected with
the work, wlthin the meaning of S6(b) of the Maryland Unemploy-
ment Insurance Law. She is disqualified from the receipt of
benefits from the week beginning February 19, 1984 and unt j"l she
becomes re-employed, earns ten times her weekly benefit amount
($870), and thereafter becomes unemployed through no fault of
her own.

The decision of the Appeals Referee is reversed.
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DISSENTING OPINION

I must dissent.

The claimant had been the "ringleader" of a movement to organize
her co-workers to become members of Local 1199E of the National
Uni.on of Hospital and Health Care Employees, an affiliate of the
AFL/CIO, on the premises where she was employed. On the day
before she was discharqed, her co-workers warned her that the
employer's owner was aware of her union organizing activities,
and that she had better watch herself,
On the next day, February 21, 1984, the claimant was the only
nursing assistant assigned to attend twelve patients. One of
these patients needed a bath. Sometime prior thereto, the employ-
er had installed "bathers" because they were considered safer
than ordinary bathtubs. After the patient had gotten into the



bather, the claimant, exercising all due care and caut j"on under
the circumstances, walked approximately 35-4O feet to a Iaundry
room to deposit the patient's laundry. Upon doing s, she
irrunediately returned to the room where the patient was safely
takinq his bath. The walk to the laundry room and back occurred
in "less than a minute. " However, suddenly, in that period of
time, the owner just happened to be on the scene makj-ng herIrounds'r which she made now and then, as the need arose. The
owner protested that the patient was left "unattended'' to the
claimant, as she returned from her 35-40 feet walk. Solely for
this reason, it is a11eged, the owner discharged the claimant,
citj.ng a rule prohibiting "negligent or willful inattention to
pati-ents. " The claimant had been employed there with a good
record for one and one-ha1f year.

At the hearing before the Board, the owner testified that the
claimant's act demonstrated "inexcusable judgment." She also
testified that she personally had no knowledge of the claimant's
union organizing activities at the time of the discharge and
learned of that only after the claimant had been dismissed. She
testified that the claimant's union activities "wouldn't have
made any dj-fference.r' However, the owner later testified that
when she got the "first inklj-ng" that union organizing was afoot
on her premises, she "called my attorney." (Even thoucrh, at that
time, the claimant would have been dismissed. ) She further
testified that others had been discharged for leaving patients
in bathtubs, However, the claimant was not aware of either of
these di,smissals.

In her testimony, the claimant gave a long list of other em-
ployees who had Ieft patients unattended in bathtubs and were
not fired. She also testified that much of this occurred in the
presence of Ms. Cook, a supervisor, who was aware of the
practice. I think that constitutes sufficient knowledge to the
employer, as an entity, regardless of any personal knowledge ofj-ts owner. Moreover, for purposes of a denlal of unemployrnent
insurance benefits, an employer's rules must be appJ-i-ed to aII
employees without discrimination. rygggEg! v. Unemployment
Compensation Board of Review, 461 pa. 

-lsg, 

sso A.2dEfrT3-7il
The claimant was generally aware that thene was a rule somewhere
prohibiting "neglj.gent or willful inattention to patients.,, How-
ever, she did not know that her 35-40 feet walk, lasting "less
than a mj.nute," for the purpose of putting that patient's
cLothes ln the laundry room, whj,1e attending eleven other
patj"ents at the same time, was in vlolation of that rule.
I have fully reviewed the entire record in this case, and I
carefully observed the demeanor of a1l the witnesses. Likewise,
I have taken into consideration the apparent lnterests of the
witnesses; the inherent probabilities in light of other events.
I have also considered the consistencies or incons i-stenc i es
within the testimony of each witness, and between the testimony
of each and that of other witnesses.



Assumi-ng the truth of the employer,s version, the discharge was
a plaln overreaction under the circumstances. This tends to
support the claj-mant's general thrust, that the reason qiven for
her dismissal was a mere pretext for the real reason therefor,
the di-scouragement of union organizing in the work place. At aII
times, the patient was in the conscious presence of the claim-
ant. Considering the quality of the claimant,s act, with its
obvj.ous intent, at a time when the claimant believed that she
was being watched, I would aff j-rm the decision of the AppealsReferee, Mr. Hordes, that there is insufficient evidence that
the clairnant was dj-scharged for misconduct, much less, gross
misconduct, within the contempTEEion of the Maryland Unemploy-
ment fnsurance Law.

For these reasons, I must dj-ssent.

)tln"r^, e
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Date of Hearj.ng: September 11, 1984
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Present , accompanied by Witnesses 'Barbara RoIes & Judith McBride,
Dist. 99E, Natlonal Union
of Hospital & Health Care Employees

Not Repre sented

FINDINGS OF FACT

The clalmant was discharged from her Job es a nursing asslstant
by the Garrlson Valley Center, Inc., _on or about Fgbruary -21,1i)84, after one and dne-half years of employment there, after
she was charged by the employer rrtth leavlng a retarded PaElent
unattended tri a blthtub. theie ls no hospltal rule forbldding a
nurslng asslstant to leave a retarded Patient unattended in a
bathtuS. The patienE, tn thls case, although sltghEly retarded'
is self-suffialent ln that although he cannot talkr he can
communicate by the use of hls hands and by maktng sounds. The

Dlfi./CS  t?l.A (R.v[- t/12]
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--2-- Appeal No. 03176

patient was capable of getting ln and out of the bathtub himself
!"a washing tilmself a-na evln dressing himself and feeding
himself r,iit-hout assisEance. Moreover, it is a cor non practice,
imong the hospiEal employees, to leave paEients i1 th3. bathEub
unaEEended if, tne patieirc is perfectly capable- of -taklng care
of himself without- having an attendanE immediaEely - Present '
Neither the claimant nor ahy other nursing asslstanE have ever
been reprimanded or warned because of poor jud-gment in leaving a
ieiaraei patienE in the bathtub unattended fbr- any period of
time. The 'ciaimant had been playing an actlve role in organizing
a union and aEEemPting to -induce co-employ-ees !o -- 

jo-in Local
#1I99E of the l,tationil Union for HosPital and HealEh Care
Employees, AFL/CIo.

CONCLUSIONS OF LAW

It is concluded from the undisputed evidence thaE the claimant
was discharged for reasons oth6r than misconduct connected rrith
h;; work wfthin the meaning of Sectlon 6(c) of the Maryland
UnemploymenE Insurance Law. Ilo probative evidence lras submit.ted
to sho; any wrongdoing on the pirt of the claimanE reg-arding qn
a1les.ed failure io mlet her bbllgations to her employer' No

"i"Uiti"" evidence was submiEted co challenge or to dispute che
'""oi" t."cimony of the claimant and the witnesses PIesent, that
ih.r" ,." no hospital rule prohibiting emPloyees from leaving
Datients unattendld in the bathtub. No probative evidence was

!"U.ilt"a to challenge or t.o disPute the s$orn tesEimony of the
claimant and her wiEnesses Pres;nt denying that any aEEendant
had ever been reprimanded fbr leaving -a patient unatt-ended in
the bathtub. No piobative evidence was submitted to challenge or
io- dispuce the sworn testimony -of the clalmant that the
Dartlcuiar patient lnvolved was perfectly capable of taking care
5f himself' and thac his lifa or well-belng was noc being
jeopardized because she left him unattended ln the bathtub' No

irotative evidence was submitEed to challenge or to disPute the
Ii"i*."ti s sworn testimony that she had a perfect 

- 
record, while

employed by the Garrison Valley Center, and that Ehe only reason

"ti "h" wds discharqed was beiause she was acEive in organizing
n"i f"ffo, employee; to Join Distrlct 99E of the National union
of Hospltal and Health Care Employees.

DECI SION

The claimant was unemployed because she was discharged for
i""ro""-oitter than misc6ndrict connected with her work wlthin the
meaning of section 5(c)-of Ehe - Mary-land Unemployment. Insurance
Law. B"enef its are payable to the ilaimant ai of February -19,1984, if she wai ' otherwise eligible under the Maryland
UnemploymenE Insurance Law.



-..3- . Appear No. 03176

The disqualification lmposed by the Claims Examiner under
Sectlon 6!c) of the Lew is rescinded.w

Appeals Referee

Date of hearing: April 13, 1984
jlr
( 2190B-Shannon )

Copies mailed to:
Cl aimant
Empl oyer
Unemployment Insurance - Pimllco


