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NOTICE OF RIGHT OF APPEAL TO COURT _

YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WTH THE LAWS OF MARYLAND, THE APPEAL MAY BE

TAKEN IN PERSON OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, OR THE CIRCUIT COURT OF

THE COUNTY IN i/ARYLAND IN WHICH YOU RESIDE.
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EVALUATION OF EVIDENCE

The Board of Appeals has considered all of the evidence pre-
sented, including the testimony offered at the hearings. The
Board has afso considered alI of the documentary evidence intro-
duced in this case, ds wel-l- as the Department of Employment and
Traj-ning's documents in the appeal fiIe.

The Board notes that although neither inmate who actually named
the c1aimant was present to testify (in fact, one of the inmates
had committ.ed suicide), the Board finds that the documentary
evidence presented by the employer as wel1 as the lj-ve testimony
of the chief of security who did personally speak with these
inmates , was more than substantial and meets the employer's
burden of proof in this case. Although the claimant did appear
before the Appeals Referee, his testimony was outwej-ghed by the
other evidence.

FIND]NGS OF FACT

The claimant was employed by the State of Maryland at the Mary-
Iand Correctional- fnstitution in Hagerstown as a Correctional
Officer from August LL, L982 until on or about December 2a,
1983, when the claimant was suspended without PaY, pending
discharge, and charges for his removal were placed against him.

Sometime shortly prj-or to November 24 , l-983, the cl-aimant partic-
ipated in bringing contraband into the prison for the specific
purpose of it being passed on to inmates. The contraband, which
consisted of blades or hacksaws, was used by six inmates in
their attempted escape on November 25, 1983. When five out of
the sj-x inmates were fater apprehended, two of them named the
claimant, Officer MarLz, 3s the person who had brought the
blades into the prison.

As a resul-t of this incident, charges were placed against the
claimant for his removal. The claimant, who denied the charges
at that. time, requested and was given a polygraph test. The
polygraph test was adminj-stered on December 76, 1983. The
results were that the claimant was found to be deceptive in
answering the relevant questions regarding the attempted escape.
One of the inmates who had named the claimant also took the
polygraph test and he was found to be telling the truth on the
rel-evant questions.

CONCLUS]ONS OF LAW

The Board of Appeals concludes that the claimant was suspended
pending discharge for a delj-berate and wiIlful disregard of
standards of behavior which his employer had a right to expect,
showing a gross indifference to the employer's interest. This is
gross misconduct connected with the work within the meaning of
55 (b) of the law. There could not be a clearer example of gross
misconduct than a correctional officer who aids in the escape of
inmates in a correctj-onal institution by providing them with the
means of their escape



The Board further notes that, afthough at the time that the
Board heard this case , the claimant was only suspended, a
disqualification under S5 (b) is the proper disqualification in
this case. As of July 1, 1984, the legislature amended S5(b) so
that a claimant may be disqualified for gross misconduct even if
he or she has only been suspended and not discharged. The Board
concfudes that the intent of the legislature in adding the words
"or suspended as a disciplinary measure" into S5 (b) was clearly
intended to close a Ioophole that had resulted in gross in-
justice and that the Iegj-slature intended for Lhe change to be
applied to cases pending adjudicaLion. Therefore, under the
rationale of the case of Janda v. G".e@ , 237 Md.
Llr,205 A.2 228 (Lg64) , 

..]F eoard-iEffiT-;e can and
should apply the law in effect when we decide the case and that
therefore Ehe claimant may be disqualified under S6 (b) of the
law. See a1so, "- Hearst
corL ,246 Md. 3O8,228 A.2 410 i.L957) .

DEC 1S I ON

The claimant was discharged for gross misconduct, connected with
the work, within the meaning of 56 (b) of the Maryland Unemploy-
ment Insurance Law. He is disqualified from receiving benefits
from the week beginning December 21, 1983, and until he becomes
re-employed, earns at least ten tlmes his weekly benefit amount
($1,600) and thereafter becomes unemployed through no fault of

his own .

The decision of the Appeals Referee

' xz#^ fu
W:D:K
kbm
Date of Hearing:

COPIES I{AILED TO:

CLAIMANT

is reversed.

EMPLOYER

,fune 26, L984



Maryland Correctional Institute

UNEMPLOYMENT ]NSURANCE _ HAGERSTOWN



-f,ra$tr
l:' .. '

3TA"G OF XATYLA'TO

HANRY HUGHES
Gowtrrr

XALTIAN R. HETTLEHAN
trrrtrrY

CLAIMANT:Thomas L. MarLz

EMPLOYER: State DePt. of Personnel
Attn: Rebecca Warren

ISSUE:

claimant is
the meaning

Srpt.oyraSxT tEcutr?Y A0rrtatrrt^?lora
ltco xoi?H 3u"At ttlSt?

fALTIIOIE. YAiYLAXD TITOI
lll . tCao

. DECISION .

DATE.

APPEAL NO

S. S. NO:

L. O. NO,:

APPELLANT:

Feb. 27 , 1984

00694-Ep

prnD oF^ttc^ts
rltor.Als w. xgEcH

Orinrn
c^tnlcE E. Dltt

lt lzEL A. xAFn,o(
Aar|.ta hrnlarr
aEvEtr{ E ufirER
AprbCosrrt
IAEX E. WOLF
Adn!ntttnlrr!

lSriagr Ertrnurr

04

Employer

Whether the
fits within

subject to a
of Section 5 (c)

disqualification of bene-
of the Law-

ANY INTERESTED PARTY TO THIS DECISION MAY REQUEST

SECURITY OFFICE, OR WITH THE APPEALS DIVISION, ROOM I

SON OR BY MAIL.

THE PERIOD FOR FILING A PETITION FOR REVIEW EXPIRES

NOTICE OF RIGHT TO PETITION FOR REVIEW

A REVIEW AND SUCH PETITION FOR REVIEW MAY BE FILED IN ANY EMPLOYMI
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AT MIDNIGHT ON March 13, 7984
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FOR THE CLAIMANT:

Claimant - Present

FOR THE EMPLOYER:

Leo J. Remele-
Personnel Officer

FINDINGS OF FACT

The claimant has a benef it year ef f ective December 1-8, 1?8.3' Hl=
weekly benef j-t amount is $f e O. The cl-aimant was employed by the
state of Maryland, working at t.he Maryland correctional

Institute in ffif-ist"*" where he began his employment on August
11, :-gf,2. He *J= performing duties as a Correctionaf Officer II
at #L5,520 per y"ir at thJ time of his removal on December 21,
1983.
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The testimony reveals that the claimant is currently suspended,
without pay, pending charges for removal by the State. The
hearing for his removal- was scheduled for February 21, 7984, but
has been postponed by the claimant's attorney.

The claimant was removed from service for aIlegedly bringing
contraband into the institution which also aided in a prison
break. However, the employer has offered no particulars about
these allegations, nor has he furnished any witnesses to any of
these allegations.

The claimant has remained unemployed from December 21, 1983 to
the present.

CONCLUSTONS OF LAW

rn the absence of evidence to the contrary offered by the em-
ployer at the AppeaI Hearing, there is not sufficient evidence
to base a finding of misconduct within the meaning of Section
A (c) of the Law. The determination of the Claims Examiner is
affirmed.

DECISION

The cfaimant was discharged, but not for misconduct connected
with his work within the meaning of Section 6 (c) of the Maryland
Unemployment Insurance Law. No disqualification will be imposed,
based on his separation from his employment with the Maryland
Correctional rnstitution at Hagerstown. The cl-aimant may contactthe Loca1 Office concerning the other eligibility requirLments ofthe Law. The determination of the Claims Examiner is affirmed.
The employer's protest is denied.

APPEALS REFEREE

Date of hearing: February 10, L9g4

Cassette: 853



-3 - 00594 -EP

hf (Baumann)

COPIES MAILED TO:

Claimant
Employer
Unemployment fnsurance-Hagerstown

Md. Correctional- Institute-Hagerstown
Attn: Mr. Leo Remele, Personnel Officer


