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lssue:

whether the claimant was discharged for gross misconduct,
connected with his work, within the meaning of section 6 (b) of
the law.

- NOTICE OF RIGHT OF APPEAL TO COURT _
YOU MAY FILE AN APPEAL FROIU THIS DECISION IN ACCORDANCE WTH THE LAWS OF MARYLAND, THE APPEAL MAYBE TAKEN IN PERSON

OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, IF YOU RESIDE IN BALTIMORE CITY. OR THE CIRCUIT COURT OF

Division of Correction, Md. L. o. No.:

Appellant:

1

EMPLOYER

THE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

THE PERIOD FOR FILING AN APPEAL EXPIRES AT IIIIDNIGHT ON
June 1, 1989

_APPEARANCES-
FOR THE CLAIIIANTI FOR THE E[4PLOYER:

hearing :Present at Decernlcer 13, 1988
Bi I1 Wharton. Union Rep. Mike Gallagher, U.I.

Chief
Major Nancy Grimes
Salvador Marner,
Chief of Security
Dorothy Ransom, U-I-
Assistant Chief



Present for ,fanuary 17, 1989 hearing:
Archer Blackwell, Union Rep. salvador Marner

Mike Gallagher
Mitchell F ranks,
Personnel officer

EVALUATI ON OF EVIDENCE

The Board of Appeafs has considered aIt of the evidence
presented, including the test.imony offered at the hearings.
The Board has also considered af] of the d.ocumentary evidence
introduced in thls case, as well as the Department of Economic
and Employment Development,s documents in the appeal, file.
The issue in this case is whether the claimant was discharged
for gross misconduct connected with his work, within Lfre
meaning of Section 6 (b) of t.he law. In a case of this nature,
the burden of proof f aJ.J-s upon the emp]oyer. The employer,s
witnesses, Sal-vador Marner, security Chief for the Maryfand
Correctional Institution for Women, and Mit.chef l- J. Franks,
Personnel Officer with the Division of Correction, had nopersonal knowledge of the atlegations that Ied to theclaimant's separation from employment with the Maryland
Division of Correction. Both witnesses have gained Lheir
knowJ-edge of this incident from investlgations done by otherparties and reported to them. The claimanc was not preient atthe hearing before the Board of Appeals, but he was present at
the fower appeals hearing and testified at that time.

FINDINGS OF FACT

The claimant. was employed as a correctional officer by the
Maryland Division of Correction from April j.j, 1984 until 1
Novernber 17, L987. The claimant was assigned to the Maryfand
Correctional Institution for Women.

Complaints were received from three femafe inmates of the
institution alleging that the claimant had had sexuaf
relations with each of them. These encounters were af l_eged to
have occurred at various times and in various cottages.

As a result of these allegations. an invest.igation was
conducted by the Divlsion of Correction. The investigation
showed t.hat the claimant,s shifts and focation assignments
matched with the Eestimony of the three inmates.

Mr. Salvador testified that the Chree inmates knew each otherbut that they did not have a friendship and that they lived inseparate cottages . Mr - Franks testified that the three
inmates were friends -



CONCLUSTONS OF LAW

The burden is on the employer in a gross misconduct case to
show that the clai-mant's actions were deliberate and wiIIfuI.
In this case, the evidence presented is insufficient to show
that the claimant's action constitutes gross misconduct within
the meaning of Section 6 (b) of the Maryland Unemployment
fnsurance Law. Hartman v. Polvstvrene Produ ,
164-BH-83.

The employer's case rests on the statements of three inmates.
These inmates did not testify either at the hearing before the
Board or at the hearing before the Hearing Examiner. There
are no statements from these inmates entered into the record
of either hearing. The claj-mant, who did testify at the
hearing before the Hearing Examiner, denied having had sexual-
rel-ationships with these inmates. Based on the evidence
presented, the Board of Appeals finds that there is insuffi-
cient evidence to sustaj-n a finding of gross misconduct within
the meaning of Section 6 (b) of the Maryland Unemployment
fnsurance Law.

DECISION

The claimant was discharged, but. not for gross misconduct
connected with his work within the meaning of Section 5 (b) of
the 1aw. No disqualification wiII be imposed based on his
separation from his employment with the Division of
CorrecLions, Maryland Jessup Inst.itute.

The decision of the Heari+g Examiner is affirmed.
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FOR THE CLAIMANT:

Claimant
Archer Blackwel-l-
AFSCME, Council- 92

APPEARANCE

FOR THE EMPLOYER:

Major Grimes
Dorothy L. Ransom, N.P.

Dept. of Personnel

FIND]NGS OF FACT

The claimant has a benefit year effective August 22, 1988. His weekly
benefit amount is $195. The claimant was employed with the Divisionof correction, Maryland LTessup rnstitute, on Apr11 16, :-9g4. He wasperforming duties of a correctional officer at a salary of $23,292 ayear upon-his separation on November a7, L981.
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CONCLUS IONS OF' I,AW

IE is concluded from the only evidence presented aE the appeals
hearing EhaC the claimant,s behavior does not demonstrate a deliberaEe
and wi1lfu1 disregard of standards, which the empfoyer has a right to
expect, as to amount to any gross misconduct or misconduct within Lhe
meining of Section 6(b) or (c) of the Law. Without the use of the
polygrlph test, the employer's investigation proves very fittle direct
Lviaence that the cfaimant did commit any misconduct in the line of
duty. It should afso be mentj-oned that it was brought ouE. that the
claimant was kept on after the accusations were made and while the
investigation was proceeding. In aI1 fairness to the evidence, the
employer stated he was changed to a different post where he had no
contait wiLh inmaEes. However, this does not allow sufficient infor-
mation to render any penafty. The decision of the claims Examiner
shal1 be reversed.

DECIS]ON

The claimant was discharged, but not for gross misconduct connected
with his work within the meaning of Section 5 (b) of the Law. No

di squal i ficat ion wilI be i-mposed based on his separation from his
employment with the Division of correction, Maryland Jessup Tnstitute.

The deEermination of t.he Claims Examiner, under Section 5 (b) of the
Law, is hereby reversed.
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