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—NOTICE OF RIGHT OF APPEAL TO COURT —

YOU MAY FILE AN APPEAL FROM T HIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAY BE TAKEN IN PERSON

OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, | YOU RESIDE IN BALTIMORE CITY,

THE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON May 12,

1990

OR THE CIRCUIT COURT OF

— APPEARANCES—

FOR THE CLAIMANT: FOR THE EMPLOYER:

REVIEW ON THE RECORD

Upon review of the record in this case, the Board of Appeals
reverses the decision of the Hearing Examiner.



The Board adopts the findings of fact of the Hearing Examiner.

One finding of fact made by the Hearing Examiner, however,
will be amplified by the Board. The Hearing Examiner found
that the claimant "contacted" a distributor, Orvis, to see

about becoming an Orvis distributor himself. The Board adopts
this finding. The Board finds in addition, that the claimant
knew that the employer was an exclusive distributor of Orvis
products before he made the call, and also that the claimant’s
intent in making this call was to sound out the possibility of
persuading Orvis to break its exclusive distributorship

arrangement with the employer.

This action in itself was a breach of his duty of loyalty to
the employer. The claimant was clearly attempting to compete
with the employer and become a competing Orvis dealer within
the area. The prohibition against competing with one’s
employer is not limited to competition for the employer’s
customers. Competition for a valuable exclusive distributor-
ship held by the employer is also a serious breach of the duty
of loyalty owed by an employee to an employer. It constitutes
a deliberate disregard of standards of behavior which the
employer had a right to expect, showing a gross indifference
to the employer’s interest. This is gross misconduct, con-
nected with the work, within the meaning of Section 6(b) of
the law. The penalty imposed by the Hearing Examiner, on the
basis of her finding that this conduct constituted only
misconduct, must be increased.

DECISION
The claimant was discharged for gross misconduct, connected
with the work, within the meaning of Section 6(b) of the
Maryland Unemployment Insurance Law. He 1is disqualified from
receiving benefits from the week beginning December 24, 1989
and until he becomes reemployed, earns at least ten times his
weekly benefit amount and thereafter becomes unemployed

through no fault of his own.
The decision of the Hearing Examiner is reversed.
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FINDINGS OF FACT
The claimant was employed by the Sporting Angler Shop on May 5,
1986. At the time of his separation from the employment on
December 28, 1989, he earned $300 weekly as a Salesman.

While still employed by the employer, the claimant decided to
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open the same type of store as the employer. The store would have
been located in Gaithersburg, Maryland, approximately 4.25 miles
from the employer’s place of business.

The claimant, while still employed by the employer, dolidited
accounts from suppliers for which the employer was the exclusive
dealer. The claimant obtained the names of these suppliers
through his employment with the employed. These contacts were
made on the claimant’s own time and off of the employer’s

premises.

More specifically, the claimant contacted the Orvis Company to
see about getting an Orvise Dealership. Orvis declined, telling
the claimant that he could not get an Orvis Dealership in
Maryland because the employer was the exclusive Orvis
distributor. The claimant was aware of the contract between Orvis
and his employer when he contacted Orvis.

The claimant also asked customers of the employer’s store about
raising capital to open his new store. However, the claimant did
not solicit the employer’s customers, nor did he approach the
customers that he asked about «capital contributions on the
employer’s premises, or on the employer’s time.

CONCLUSIONS OF LAW

Article 95A, Section 6(b) provides that an individual shall be
disqualified from benefits where he is discharged from the
employment because behavior which demonstrates a willful
disregard of standards of that the employer had a right to expect
or because of a series of violations of employment rules which
demonstrate a regular and wanton disregard of his obligations to
the employer. The term “misconduct” as used in the Statute, means
a transgression of some established rule or policy of the
employer, the commission of a forbidden act, a dereliction from
duty, or a course of wrongful conduct committed by an employee
within the scope of his employment relationship, during hours of
employment or on the employer’s premises. Rogers v, Radio Shack
271 Md. 126, 314 A.2d 113.

In this case, while the claimant’s conduct does not rise to the
level of gross misconduct, his solicitation of business from
distributors had exclusive distributorships with his employer
amounts to misconduct connected with his work, within the meaning
of Section 6(c) of the Maryland Unemployment Insurance Law.
Although the claimant did not contact the suppliers while on the
employer’s time or premises, his conduct can be viewed as a
breach of his fiduciary duty of loyalty to his employer while
still employed and a finding of "misconduct



-3= 9000895

connected with his work" 1is warranted.
DECISION

The claimant was discharged for misconduct connected with tune
work, within the meaning of Section 6(c) of the Maryland
Unemployment Insurance Law. Benefits are denied for the week
beginning December 24, 1983 and for the nine weeks 1immediately
following.

The determination of the Claims Examiner is reversed.
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