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_NOTICE OF RIGHT OF APPEAL TO COURT _

YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAYBE TAKEN IN PERSON

OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, IF YOU RESIDE IN BALTIMORE CITY, OR THE CIRCUIT COURT OF
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Barry Butler,
Witness;
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Mary Hart (Claimant's Daughter)
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EVALUAT]O N OF EVIDENCE

The Board of Appeals has considered atl- of the evidence
presented, including the testimony offered at the hearings.
The Board has al-so considered all of the documentary evidence
introduced in this case, ds wel-l as the Department of Economic
and Employment Development's documents in the appeal file.

F]NDINGS OF FACT

The craimant filed her original cl-aim in the wardorf rocal
office with an effective date of october 8, 1999. Her weekly
benefit amount was determined to be $205.

The claimant worked at Eagle Maintenance Services, rnc. from
June 2J,1988 to october 5, 1989 as a project Manager. she
was earning $14.50 an hour, and she was required to work 40
hours per week.

The cl-aimant was discharged from her position for unauthorized.
use of a company vehicl_e, equipment, materials and. supplieswhich were urtimately appropriated to her own use, as werr asfor the misuse of the employer, s personnel.

The cl-aimant had a contract with Riverview Apartments to cleanapartments, when tenants moved out. The claimant used thisemproyer's equipment and personner to perform work at theRiverview Apartments. The employer did not authorize theseacts.

The Board of Appeals finds as a fact that on three separate
occasions the claimant, Mary Hart, directed Steve McDaiiels,
an employee of Eagle Maintenance Services , Tnc. , to repor
three separate apartments in the Riverview apartment complex,apartments no.38,30, and 22, and perform the work ofstripping and waxing the floors.

on each occasion, the cl-aimant woul_d cal_l Mr. McDaniers intowork, prior to his regularly scheduled starting t.ime. steveMcDaniers was a part-time employee, working fiom t2 Noon to4:00 p.m. The claimant woul_d authorize him to take heremployer's materials, supplies and equipment, and she woulddirect him to a specific apartment - within this apartmentcomplex. On at least one occasion, the claimant instructedBarry Butler, arso an employee of Eagle Maintenance services,rnc. , to assist steve McDaniels in loading the employer, s 19gg
Ford van, along with one buffer, several mop buckets, ,= wel_l_as supplies and materials, drd she specifically instructed Mr.
Butrer to drive Mr. McDaniel-s to the Riverview apartmentcomplex and assist him in unloading the employer,s van so Mr.
McDanie1s could proceed with cleaning and stripping the froors
of a specific apartment unit.



The Board further fj-nds as a fact that all work performed by
Steve McDaniels, either prior to L2 Noon or subsequent to 4:00
p.m. , was recorded on this employer's time card. Mr.
McDanie1s received monetary compensation for this work solely
f rom Eagle Maintenance Servj-ces, Inc .

The Board of Appeals further finds as a fact that although
Steve McDaniel-s believed he was performing services for one of
his employer's cl-ients, he was actually performing services
for the claimant, in her individual and personal capacity as
President of Hartco Janitorial Services. For work performed
by Steve McDaniels in this capacity, he did not receive any
monetary compensation f rom Hartco .lanitorial- Services -

CONCLUSIONS OF LAW

Gross misconduct is defined in Section 6 (b) of the Maryland
Unemployment Insurance Law as conduct of an employee which is
(1) a delj_berate and wiIIful disregard of standards of

behavj-or, which his employer has a right to expect, showing a
gross indifference to the employer's interest; or (2) a series
of repeated vj-olations of employment rul-es proving that the
employee has regularly and wantonly disregarded his
obligat j-ons.

In this case, the claimant's actions of instructing the
employer,s personnel to report to a specific work site, which
wai in no way affiliated with any of the employer's clients,
and to perform work at this site with company equipment,
materiafs and supplies, and authorizlrtg payment to the
individual performing such servj-ces from the employer's
payroll department, knowing that the assignment of the
individual to this particular project was for the sofe and
direct benefit of her own janitorial services company, clearly
fal-1 within the definition of gross misconduct connected wj-th
her work within the meaning of Section 6 (b) of the Maryland
Unemployment Insurance Law.

Therefore, the decision of the Hearing Examiner wilI be
reversed.

The Board will impose a
the meaning of Section
Insurance Law.

disqualification of benefits within
5 (b) of the MarYland UnemPloYment

DECIS]ON

The claimant was discharged for gross misconduct, connected
with the work within the meaning of Section 6 (b) of the



Maryland Unemployment Insurance Law. She is disqualified from
receiving benefits from the week beginning October L, 1989 and
until- she becomes re-employed, earns at least ten times her
weekly benefit amount ($2,050) , and thereafter becomes
unemployed through no fault of her own.

The decision of the Hearing Examiners reversed.
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C1a imant

Eagle Maincenance & Janicorial .
e6 ra,i ^- LO. No.:

Appeilant:

Whether the claimant was dlscharged for gross misconductconnected with the work, within the meaning of Section 5 (b)of the Law. Whether there is good cause to reopen thisdismissed case, within the meaning of COMAR 24.02.06.02(N).

_ NOTICE OF RIGHT OF FURTHER APPEAL _
ANY INTERESTED PARTY TO THIS DECISION MAY REQUEST A FURTHER APPEAL AND SUCH APPEAL IuAY BE FILED IN ANY OFFICE OFTHE
DEPARTMENT OF ECONOI\4IC AND EI\4PLOYMENT DEVELOPI\4ENT, OR WITH THE APPEALS DIVISION, ROOM 515, 11OO NORTH EUTAW STREET,
BALTIMORE, MARYLAND 21201, EITHER IN PERSON OR BY IVIAIL

IHE PERIOD FOR FILING A FURTHER APPEAL EXPIRES AT IV]IDNIGHT ON
February 21, 1990
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FINDINGS OF FACT

An appeal hearing was scheduled fot the claimant and Eagle
Uaintiiance & Janitorial Service, Inc. on Decenr-ber 28, 1989 at
11:00 a.m. in Waldorf, Maryland. The cfaimant failed to appear
for the hearing scheduled for December 28, 1989 at 11:00 a'm';
therefore, the case was dismissed on the record' The cfaimant
did not appear for the hearing scheduled for Decemlcer 28' 1989

b..rr=. th"J claimant wanted a iraterial witness to appear for the
hearing; however, the witness was unable to attend the hearing
scheduied for December 28, 1989. The ctaimant's actorney sent a

fetter on December 26, fgbg to the State of Maryland requesting a

postpo.r"*e.rt of the hearing since the claimant's witness was
-unaU-f e to be present for thE hearing scheduled f or Decernlcer 28 '
1989. The claimant's request by her attorney !" !1t'q the case

po=tpo".a for oecembJ, 
-ii, lgag was denied Uy tfre Administrative

-of 
f iL", from the state of Maryfand Appeals Division'

The claimant had been employed by Eagle Maintenance & .Tanitorial
Services, Inc. from June 

-zg, 1988 to october 6' 19a9 as a project
manager working at the Naval Ordinance Station in Indian Head'

Maryland.

The claimant was terminated from employment EagIe Maintenance &

Janitorial Services, Inc. because Lha employer conc-1uded that the
claimant had violatea--."tpi"y policy foi ttie unauthorized use of
company propercy, ."*pr"v -".ill cre, 

- 
ind equipment for. employees of

the Eagle rltaintenancJ i Janitorj-al service! ' rnc ' to clean the
interior of the nlverview Apartments ' The claimant concluded that
she did not violate' .-"rnp""'V policy by the unauthorized use of
company property, ""rri.r"'" 

t"d "qttip*tt't 
for employees of EagIe

Maintenance & Janitoriaf services, Inc. to clean the interior of
the Riverview epaitments ' Eagle Maintenance & Janitorial
Services, Inc. "o,rri- 

t'oJ- qi"t sieci fic dates that the cfaimant
had instructed ,., ".pi"Vt-t 

of Eagle- Maintenance & Janitoriaf
Services, Inc. to "f 

.,'" tie interioi of the Riverview Apartments '

Eagle Maintenance & Janitorial services' Inc' did not have a

witness testify as to first hand knowledge that - employees of
Eagle Maintenance c Jattiioti'I services' inc' had cleaned the
interior of the nirerui." Apartments focated at the Navy ordnance

service in Indian neaa, uarvrana' The- Hearing Examiner finds as

a fact that the "r"I*""t 
a'i a "ot violate cotpany policy by the

unauthorized use of company property' vehicles and equipment to
clean the interior oi li. ifit'""'1"* Apartmencs ' The cfaimant is
fhe president or naiJco 

-]'Irii"'i"l 
Ser-vices; the claimant did not

have any employee oi- nagfe Maintenan-ce & 'Tanitorial Services'
rnc. perform worx ciat 'i" t" be performed by the employees of
Hartco Janit.orial s.tt'it" at the Na-vaI ordnance service in rndian

Head, MarYland -
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Article 95A, Section 5 (b) provides for a disqualification from
benefits where an employee is discharged for actions which
constitute (1) a deliberate and willful disregard of standards
which the employer has a right to expect or (2) a series of
violations of employment rules which demonstrate a regular and
wanton disregard of the employee's obligatlons to the employer.
The preponderance of the credib1e evidence in the inst.ant. case
will support a conclusion that. the cfaimant's actions do not rise
to the l-evel- of gross misconduct within the meaning of the
Statute.

In the issue of gross mi-sconduct under Section 6 (b) of the Law
the burden is upon the employer to show by a preponderance of the
evidence that the claimant has violated a company rule or policy.
Eagle Mai-ntenance & Janitorial Services, Inc. did not have a
witness testify as to first hand knowledge that the claimant had
violated a company rule by the unauthorized use of company
materials, equipment, and company vehicfe. Therefore, it will be
held that t.he employer has not met their burden to show gross
misconduct under Section 5 (b) of the Law.

DECISION

It is be held that there is good cause to reopen this dismissed
case under COMAR 24.02.06.02 (N) .

The claimant was discharged, but not for gross misconduct or
misconduct connected with the work, within the meaning of Section
5 (b) or 6 (c) of the Maryland Unemployment Insurance Law.

Since the cfaimant had requested that
December 28, 1989 be postponed because
not attend the appeal hearing, it will
cause to reopen a dismissed case underR

No disqual-ification is imposed based
employment with Eagle Maintenance &
The claimant may contact the local-
eligibility requirements of the Law.

CONCL-USIONS OF LAW

8915311

the hearing schedufed for
one of her witnesses could
be held that there is good
coMA 24 .02 .06. 02 (N)

on her separation from
Janitoriaf Services, Inc.

office about the other

The determination of the Claim Exami-il€f 'lS 'reversed

1Wl
Marvin I. Pazornick
Hearing Examiner
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H. L. Taylor, Esquire


