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REVIEVI ON THE RECORD

Upon review of the record in this case, the Board of Appeals
reverses the decision of the Hearing Exami-ner. The Board
concludes that the claimant was discharged for gross
misconduct, connected with his work, within the meaning of
Section 6 (b) of the faw.



The claimant was a truck driver for American Automatic
sprinkler Systems, Inc. He was paid $8.00 an hour for
futf-time work. He was terminated from this employment on
November 15, 1988.

On his last day of work, the claimant was directed to pick up
some material in his truck from a company named GrinnelI.
Both the employer and the claimant were aware that the workers
at Grinnell Company were on strike. They also believed that
there was probably a picket line set up at the warehouse at
which the claj-mant was to pick up the supplies. The claimant
did not follow the instructions but instead returned to the
office. At the office, the c1aimant was again instructed to
pick up the materials at Grinnell. The claimant explicitly
refused to do so. The claimant also used some improper
language which aggravated the manager, and he was fired.

The facts above, found by the Board, are not substantially in
dispute. There was some disput.e in the test.imony. Under the
employer's version of events, the claimant's language was much
more vulgar and profane than under the claimant's version'
More importantly, the employer and the claimant's testimony
differed concernj-ng the exact instructions given by the
employer. The employer's testimony was that the claimant was
told to drive the truck to the Grinnell warehouse and evaluate
the situation, reporting back to the employer if it appeared
that there was any danger involved j-n making the pickup. The
claimant's testimony was that the employer ordered him to
drive the truck across any picket line, regardless of the
danger or the consequences. Viere it. necessary to make a

decision on credibility, the Board would find the employer's
testimony more credibl-e, since it is difficult to believe that
the empltyer would wish to risk its own equipment and its own

driveri s iafety to pick up a load of materj-als. The Board
decision, however, is based on the bare findings of fact made

in the above paragraph, as that is aII that is necessary to
decide the case.

It is cfear that the claimant never actually even saw a picket
lj-ne. Hi-s refusal to make th,e pickup was based on his heari-ng
that a plcket line was present and his blanket refusal to make
any pickup in the presence of a picket line. where an
employee alleges that an order by the employer would endanger
hi-s health and safety, the burden is on the employee to show
this danger. In this case, the claimant, not having even seen
any picket tines, has not shown that the employer',s order
involved any danger or was unreasonable. The Board does not
agree with the Hearing Examiner's conclusion that the
delivering of goods in situations where a picket Iine exists



is by definition dangerous to the driver's physical health and
safety. The claimant's flat refusal to make the pickup
without having even seen a picket l-ine shows that he has not
met his burden of proving that there was any unreasonable risk
to himself in following the employer's order. Since the
claimant has not shown that the employer's order was
unreasonable, his fail-ure to abide by it is a deliberate
violation of a standard the employer had a right to expect,
showing a gross indifference to the empJ-oyer's interest.

The claimant's failure to even observe a picket line renders
immaterial the exact instructions given him by the employer.
If the picket line proved to present a real danger, and if the
employer nevertheless insisted on the claimant's crossing of
the picket line to make the pickup, the refusal would not be
misconduct.

The Hearing Examiner's determination of credibili-ty was based
on a factual assumption which is not shared by the Board. The
Board concludes that it would have made sense for the employer
to have asked the claimant to go back and evaluate the
situation, since 1t is not self evident that the existence of
a picket line automatically entails physical danger to a
delivery driver. Since the Board does not share the
assumption that the existence of a picket line is synonymous
with physical danger, the Board believes that it would have
made perfect sense for the employer to have asked the claimant
to physically observe and evaluate the situation.

DEC I S ION

The claimant was discharged for gross misconduct, connected
with the work, wlthin the meaning of Section 6 (b) of the
Maryland Unemployment fnsurance Law. He is disquallfied from
the receipt of benefits from the week beginninG November 13,
19BB and until he becomes re-employed, earns at least ten
times his weekly benefit amount, and thereafter becomes
unemployed through no fault of his own.

The decision of the Hearing Examiner is reversed.
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FINDINGS OF FACT

The claimant's first day of work was June 9, 1986 and his last
day was November 15, 1988. He was ful-1-time, at the rate of $g
an hour, as a truck driver.

Presently, the claj-mant j-s employed by the Sun Paper, dS a
full-time paper handler. This job began Eebruary 7J, 1989.



-2- 88L3926

The weight of the credible evidence reveals that on November 15,
1988, the claimant was given a delivery schedule, which included
the Grinnell Co., a supply house. The claimant was advised by
the general manager, Mr. Rain, that the Grinnell warehouse
personnef were on strike. The claimant, who had talked with
other co-workers, was told that there was a picket line out side
of the Grinnel premises, which would have made it difficult for
him to have performed his job duties in a manner which would have
been safe for him and for the company vehicle which he was
driving. Nevertheless, the claimant was instructed by his
superior to cross a picket line if indeed one existed. The
claimant insisted that he was not going to cross any such picket
]ine. He became excited and he did use inappropriate Ianguage
towards his employer, but he did so due to the excitement and
seriousness of the situation in which he found hlmself.

The claimant's refusal to return to the Grinnell site in order to
pick up materiaf was reasonable under the circumstances. It does
not make any sense whatsoever that Mr. Rain would have asked the
claimant to go back to Grinnell simply to evaluate the situation,
when the claimant had already apprized his supervisor that to the
best of his knowledge there was indeed a picket line and to cross
it woul,d be dangerous.

As a result of this confrontation,
that day for insubordination.

the claimant was terminated

CONCLUSIONS OF LAW

The case of l252-SE-86),
states that a claimant, truck drivers refusal make a direct
order to make a delivery constitutes gross misconduct, absence of
fi-ndings that claimant's refusal of was due to saftey problems
with his truck and that these concerns were communicated to the
employer.

In the present case, the claimant communicated hls concern to his
supervisor, Mr. Rain, that crossing a picket line could be
dangerous to both his physicat well being, and the physical
condition of the company vehicle in which he was driving.
Therefore, the instant case falIs into the exception outlined by
the Peterson holding.
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DECI S ]ON

rt ls held that the cfaimant was discharged, but not for
misconduct or gross misconduct connected with the work, within
the meaning of Section 6 (c) of the Maryland unemproyment
rnsurance Law. No disquarification is imposed based upon his
separation from his employment with American Automic. The
cla j-mant may contact his f ocal- of f ice concerning his othereligibility requirement of the Law.

The determination of the Clalms Examiner befow is hereby modlfied
accordingly.
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