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Employer: Fred a Harry's Restaurant 43

REMAND EROM
COURT

lssue Whether t.he claimant's unempl-oyment was due to leaving work
voluntarily, without. good cause, within the meaning of S6(a) of
the 1aw; and whether the claimant was discharged for gross
misconduct or misconduct, connected with the work, within the
meaning of 55(b) or 56(c) of the law.

NOTICE OF RIGHT OF APPEAL TO COURT-

YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAYBE

TAKEN IN PERSON OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CIry, OR THE CIRCUIT COURT OF

THE COUNTY IN MARYLAND IN WHICH YOU RESIDE,

THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON October 28, 1984

FOR THE CLAIMANT:

- APPEARANCES _

FOR THE EMPLOYER:

James E. Estes - Claimant
stephanie Klein, Esquire - Legal Aid

WilIiam Hewitt, ,Jr.
Attorney



EVIDENCE CONSTDERED

The Board of Appeals has consi-dered all of the evidence pre-
sented, including the testimony offered at the hearings. The
Board has also considered all of the documentary evidence intro-
duced in this case, os wel-l- as Department of Employment &

Traini-ng's document.s in the appeal file.

FINDTNGS OF FACT

The cl-aimant is a God-fearing man. He is a member of t.he Church
of the Holy Redeemer, a Holiness Church of the Apostolic Faith.
He has been baptized in the name of Jesus; he is a minister of
God, although he does not have a license to preach t.he gospel.
Indeed, his wife is the pastor and overseer of his church. His
religion forbids working on Sunday.

The claimant was employed by Fred & Harry's Restaurant of Silver
Spring, Maryland on July 3, 1951. He worked as a cook earning
$3.36 per hour at the time of hls separation from employment on
March 7, 19'78. Tn violation of his faith, the claimant worked on
Sunday for this employer for nine years. He attended church
services on Sunday, nevertheless , but he had to leave to go to
work before services ended.

Over the years, the cl-aimant became increasingly conscious that
he was living in sin by violating the prohi-bition against Sunday
work. However, he sheepishly continued to work on Sunday with
growing reluctance. Fina1Iy, one Sunday, while in church, the
claimant vowed to never again work on Sunday. He informed the
pastor of the church, (his wife), of his resolution. The claim-
ant has not worked on Sunday since, even in subsequent employ-
ment.

The claimant became even more firm in his commitment to his
resolution when, according t.o his faith, he received three
"signs" that God had not been pleased with his Sunday work. On
the same Sunday of his resolution, suddenly, and without
warning, God either caused or allowed a motor vehicle to nearly
run him down, and then to crash, with great force and viofence.
On the next dry, while the claimant was at home asleep, a
portable baseboard heater caught afire abouL six inches from the
claimant, and the fl-ames nearly "burned him up." On the follow-
ing day, the claimant was "afmost burned up" again whife at work
where there was an explosion in a boiler causing flames which
scorched his arm and face.

The claimant reported that he could no longer work on Sunday to
Buddy, his supervisor, who responded "f guess you're going to
find another job." Later, Fred, another supervisor, told the
claimant "I heard you gave two weeks' notice. " The claimant
denied that he had given notice of resignati-on, but told Fred
that he could no longer work on Sunday. Fred informed the cl-aim-
ant that when Buddy "got back" they would aII discuss the mat-
ter. However, no meeting ever took p1ace. The claimant did not
want to quit his job and beliewed that the employer would have
permit.ted him to work on a day other than Sunday. Shortly
thereafter, the claimant was separated from employment.



The Appeals Referee held that t.he cfaimant left work r"rithout
good cause but wj-th valid circumstances and al-Iowed unempfoyment
compensation after a nine-week disqualification.

on appeal , the Board of Appeals reversed, ruling that "superstl-
tion" does not constitute valid circumstances and imposed the
maximum disqualification. The Circuit Court for Montgomery
County, Maryland, by order dated November 28, 1983, remanded the
case to the Board of Appeafs. The previous decision of the Board
of Appeals is reversed.

CONCLUSIONS OF I,AW

In Sherbert v. Verner, 3?4 U.S.398,83 S. Ct. L790 (1953) a

cralmEnEE?-r-rEmpGfrent compensation, who was a member of the
Sevench-Day Advencist Church, had been denied benefits after she
had been discharged by her employer because she would not work
on Saturday, the Sabbath Day of her faith. The Supreme Court of
the United States held thac a stace coufd not const itut ional Iy
apply the eligibility provisions of its unemployment compen-
silion statute so as to deny benefits to a cfaimant who had
refused empfoyment because it violated her religious belief
prohibiting woiking on saturday. To do otherwise, the Court held
would be in viofation of the guarantee of free exercise of
religion of the First Amendment to the United States Constit*
ution made applicable to the states by t.he Fourteenth Amendment.

In Thomas v. Review Board of the Indj-ana Empfoyment security
oivi razs (1981)
tEE-- sup:reme Court held that Indiana' s denial of unemployment
.o*p".rsitio., to a cf a.imant who terminated his job because his
reiigious befiefs forbade participation in the production of
armamlnts , violated the claimant's FirsE Amendment right to free
exercise of religion. At 450 U.S' ?14, the Court also stated:

The determination of what is a 'religious' belief or prac-
tice is more often than not a difficuft and delicate task,
as the division in the Indiana Supreme Court attests.
However, the resofution of that question is not to turn
upon a judicial perception of the particufar belief or
practice in question; religious beliefs need not be accept-
llfe, logical, consistent, or comprehensible to others in
order to merit First Amendment protection.

Tn accord, see Dotter v. Main EmplovmenL securitY Commission,
435 A2d L368 (19
hefd that an employee who resigned his job after his employer
informed him that if he attended a religious festivaf he would
face possible discharge, had a const itut ional ly protected inEer-
esE of free exercise of rel-igion which the Commission could not
viofate by even temporarily disqualifying him for unemplo)ment
compensat ion .



For these reasons, the Board is
ant was discharged because he
religious reasons, as required
compensation must be awarded.

of the opinion that this claim-
coufd not work on SundaY, for
by his employer. UnemPloYment

DECISTON

The cl-aimant was discharged because his religious belief forbade
working on Sunday. Benefits are allowed based upon the Free
Exercise Clause of the First Amendment to the United States
Const.itution, the Fourteenth Amendment, and the Maryland Consti-
tution, notwithstanding anything to the cont.rary in Maryland's
Unemployment. fnsurance statute. The claimant is entitled to
benefits from the week beginning February 28, 7978.

The prior decision of the Board of Appeals is reversed.

CONCURR]NG OPTNION

Because the cfaimant has now demonstrated that his leaving of
hls employment. was necessitated by his sincere religious belief,
f agree that the Thomas case precludes the denial of benefits in
this case.
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CLAIMANT

ISSUE
Whether the Cfaimant's unempfayment was due to leaving work
voluntarily, without good cause; within Lhe meaning of Section
5 (a) of the Law.

NOTICE OF RIGHT OF APPEAL TO COURT

YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAY BE TAKEN IN PERS(

OR THROUGH AN ATTORNEY IN THE SUPERIOR COURT OF BALTIIVIORE CITY OR THE CIRCUIT COURT OF THE COUNTY IN IUARYLAND IN

WHICH YOU RESIDE,

THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT l(ay 5, 7982

FORTHE CLAIMANT:

-APPEARANCES

FOR THE EMPLOYER:

REVIEW ON THE RECORD

After having reviewed the record in thj-s case, theAppeals agrees with the facts found by the Appealshowever, it disagrees with the reasoning- contain6d insion of Appeals Referee. Under the circlumstances, theflcation imposed wilI be modlfied.

Board of
Referee;

the deci -
disquali -

DHR/ESA 454 (7/75)



Superstition does not constitute serious, valid circumstances
witfiin the meaning of Section 5 (a) of the Maryland Unemployment
Insurance Law.

DEC]SION

The unemployment of the Claimant was due to leaving work volun-
tarily, without good cause, within the meaning of Section 5 (a)
of the Law. He j-s disqualified from receiving benefits from the
week beginning February 28, L9'78 and until he becomes re-
employed, earns at l-east ten times his weekly benefit amount
t$-ASO. OO) and thereafter becomes unemployed through no faul-t of

his own.

The decision of the Appeals Referee is modified to this extent.
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CLAIMANT

EMPLOYER

UNEMPLOYMENT INSURANCE - WHEATON
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APPEAL NO-:
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Claimant

EMPLOYER: Fred & Harry's Restaurant

Whether the cl-aimanL's unemployment was due to leaving work
votuntarily without good cause, within the meaning of Section
A (a) of the Law. Whether the claimant was able, available and
actively seeking work within the meaning of Section 4 (c) of
the Law.

NOTICE OF RIGHT OF FURTHER APPEAL

ANY INTERESTED PARTY TO THIS DECISION MAY REQUEST A FURTHER APPEAL AND SUCH APPEAL MAYBE FILED IN ANY EMPLOYMENT

SECURITY OFFICE, OR WITH THE APPEALS DIVISION, ROOM 515, 11OO NORTH EUTAW STREET, BALTIMORE, MARYLAND 2120'1, EITHER IN

PERSON OR BY MAIL.

THE PERIOD FOR FILING A FURTHER APPEAL EXPIRES AT MIDNIGHT ON March 10, L982

.APPEARANCES

FOR THE CLAIMANT: FOR THE EMPLOYER:

.James E. Estes - Claimant Represented by
Kyle Zimmer,
Manager

FINDINGS OF FACT

The claimant's weekly benefit amount is $89.00. The claimant was
employed by Fred & Harry's Restaurant of Silver Spring, Maryland
on JuIy 3, L961. He was performi-ng duties as a cook at $3.36 per
hour at the time of his separat j-on on March 1-, L9'78 -

DRH/ESA 371-A 17t7sl

ISSUE:
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The testimony reveals that the claimant worked six days per week
as a cook. This included Sunday, which he worked for 15 years.
on a Tuesday, the cfaimant t.old his manager that he would not be
able to work an)rmore on Sunday- The manager asked what his
intentions were and he told the manager he would have to quit
and find another job, since he would not work on Sundays.
Neither the cfaimant nor the manager ever discussed the possibi-
Iity of working on another day other than Sunday. The clalmant
had worked Sunday for 15 years.

The claimant indicated that he is a church man and even though
he worked 15 years on Sunday, he had Chree accidents in a row
which indicated to him that Ehe Lord no longer wanted him to
work on sundays. His off day was Monday, but it was never
discussed whet.her he coufd work Monday instead of Sunday. As a
result, the claimant quit his employment.

since the cfaimant feft Fred & Harry's Restaurant, he has worked
at the Roma Restaurant as a cook from ,fuly of 19?8 for approxi-
mately two weeks. He then became employed with the Sheridan
Motor Inn from ,Ju1y of 1978 to April of L979 as a cook. He
remained unemployed from ApriI , L979 until July 27, 7979, at
which time he became employed as a cook with Baker Brown at
$225.00 per week. He remains in this job at the present time.
During none of his Iast three employrnents has he worked on
Sunday.

COMMENTS

It is concluded from the testimony that the claimant voluntarily
left his employment not out of religious beliefs, but out of
superstition- The claimant worked 15 years on sunday and his
religious doctrine does not bar him from working on Sundays.
However, when he had three accidents in a row, he felt that he
should no longer work on Sunday and, therefore, left his
employment The claimant's reasons for leaving, therefore, were
personal in nature and not attributable to the employer.

There are vafid circumstances in this case, however, which would
warrant the lmposition of less than the maximum disqualification
imposed by Law. The determination of the Claims Examiner, under
Seclion 5 (a) of the Law, will be modified accordingly.

It is further concluded that the mere fact that the claimant
does not want to work on sunday is not disqualifying in view of
the number of employment opportunities where Sunday work is not
required. The determination of the Claims Examiner, under
section 4(c) of the Law, is reversed.
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DEC]SION

233702

The claimant is able, available and actively seeki-ng full-time
work within the meaning of Section + (c) of the Law. The
determination of the Claims Examiner, under Section a (c) of the
Law, is reversed.

The c1aimant voluntarily left his employment, without good
cause, within the meaning of Section 5 (a) of the Law. He is
disqualified from receiving benefits for the week beginning
February 28, 1978 and nine weeks immediately following. The
determination of the Claims Examiner, under Section 5 (a) of the
Law, is modified to this extent.

Appeals Referee

Date of hearing 1 2/1,6/82
cp/?
(zzo- ez)

Copies mail-ed to:

Claimant
Employer
Unemployment Insurance
Board of Appeals

- Wheaton


