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Issue: Whether the claimant was discharged for gross misconduct or
misconduct, connected with her work, within the meaning of
Section 8-1002 or 8-1003 of the Labor and Employment Article.

— NOTICE OF RIGHT OF APPEAL TO COURT —
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EVALUATION OF THE EVIDENCE

The Board of Appeals has considered all of the evidence
presented, including the testimony offered at the hearings.
The Board has also considered all of the documentary evidence
introduced in this case, as well as the Department of Economic
and Employment Development’s documents in the appeal file.

The Board allowed a Board hearing in this matter specifically
to allow the employer an opportunity to offer testimony of
witnesses who were not allowed to testify at the prior
hearing. Although two witnesses for the employer did testify,
the Board notes that neither of these witnesses was able to
refute the testimony of the claimant’s former supexrvisor,
Marsha Patterson. At the prior hearing, Ms. Patterson
credibly testified that she was told that the claimant was
going to be fired and that she so informed the claimant.

FINDINGS OF FACT

The claimant was employed with Circle Graphics, Inc. as a
proofreader from approximately December 10, 1990 until she
voluntarily quit on May 2, 1991. The claimant was a good
employee, but there came a time when the employer felt that
she was not working out. Even though they were short on
proofreaders, the employer decided that he would eventually
replace the claimant. However, before he did that he placed
an ad in the newspaper in an attempt to hire another

proofreader.

This decision was not disclosed to the claimant, nor was it
intended to be until the employer was ready to replace her.
However, the claimant’s immediate supervisor, Marsha
Patterson, was told by another supervisor that the claimant
was going to be replaced, and this was confirmed to her by the
owner of the company. Ms. Patterson felt that she had to let
the claimant know, and so she told her she was going to be

replaced.

Although the claimant occasionally made mistakes and sometimes
got flustered, she was considered a good employee. After the
claimant learned that she was to be fired, she collected her
possessions and decided that it would be better to quit rather
than to wait to be fired. The claimant was also upset because
she felt that some of the employees had been laughing at her.
Although this is not substantiated, the fact remains that she
was told that she was about to be fired and therefore she quit

her job.



CONCLUSIONS OF LAW

The Board of Appeals concludes that the claimant did
voluntarily quit her job, but that she had good cause to do so
within the meaning of Section 8-1001 of the Labor and
Employment Article. Although the claimant jumped the gun a
little, her reaction is certainly understandable. She was
told she was definitely going to be fired by the employer, but
that the employer was not officially going to tell her wuntil

she could be replaced. Rather than wait to be fired, which
she reasonably believed would affect her ability to get
another job, she decided to voluntarily quit. Further, the

evidence shows that the claimant was a good worker but that
she was being treated rather shabbily by the employer, who
apparently wasn’t planning to tell her until the last minute
that she was being fired. Therefore, the Board concludes that
the claimant had good cause connected with her work for

quitting her job.

DECISION
The claimant left work voluntarily, but for good cause, within
the meaning of Section 8-1001 of the Labor and Employment
Article. No disqualification is imposed based on her
separation from employment with Circle Graphics, Inc.

The decision of the Hearing Examiner is reversed, but the

result remains the same.
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Issus; Whether the unemployment of the claimant was due to leaving

work voluntarily, without good cause, within the meaning of
Section 6(a) of the Law.
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FINDINGS OF FACT

The claimant was employed between December 10, 1990 and May 2,
1991. She worked full-time earning $10.00 an hour as a
proofreader for a typesetting company.

The claimant was informed on May 3, 1931, by her supervisor at
the time, Ms. Marcia Patterson, that it had come to Ms.
Patterson's attention from Annette Hewell, the assistant to t
production manager, that the employer, Mr. Berkowitz, had placed
a clasgified ad in the Sunday Post to replace the claimant, who
would not be told until someone had been hired to take her place.
She was advised that this would occur within the next two to

three weeks.

The credible evidence, dense indicates that the week prior to May 3,
1991, in the lunchroom, Jay, Berkowitz told Ms. Patterson and Ms.
Howell, that the claimant was "not working out" and that he
planned to run the ad. He calculated that he would take a week

to find someone and two weeks for that individual, to give notice
where they were working. At, no time did he deny to Ms. Patterson
that he intended to replace to replace the claimant.

Mzr. Berkowitz was non-specific as to what he meant by the

claimant not working out. It is undisputed that in April 1991,

the claimant was counseled verbally by Ms. Patterson, as were all
proofreaders, because the claimant and the others were
overworked, and not given enough time to review specifications in
order to comply with the schedule under which they were forced to
produce. According to Ms. Patterson, a very credible witness,

everyone made the sort of errors for which the claimant was
counseled verbally, and not in writing.

After her telephone conversation with Ms. Patterson, the claimant
immediately appeared at work to collect her personal possessions
and when it was discovered by Mr. Berkowitz, later in the day
that she had left, his reaction was that it had saved him the

trouble of firing her.

CONCLUSIONS OF LAW

Article 95A, Section 6(a) provides that an individual is
disqualified for benefits when his/her unemployment is due to
leaving work voluntarily. This section of the Law has been
interpreted by the Court of Appeals in the case of Allen v. CORE
Target City Youth Program (275 Md. 69), and in that case the
Court said: "As we see it, the phrase 'due to leaving work
voluntarily' has a plain, definite and sensible meaning; it
expresses a clear legislative intent that the claimant, by his or
her own choice, intentionally, of his or her own free will,
terminated the employment."
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In the Present case, the claimant did net initiate the
separation. Rather, the decision to replace the claimant was
made by Mr. Berkowitz, who, for unknown reasons, did not announce
his intentions directly to her. However, his plan to replace
her, that is, to discharge her from the employment, was
communicated to her directly by her supervisor. Upon
acknowledgement of this information, the claimant took her
possessions from the place of employment and left. It cannot be
said that the seperation was triggered by the claimant's on
choice or free will.

Article 95A, Section 6(b) provides for a disqualification from
benefits where an employee is discharged for actions which
constitute (1) a deliberate and willful disregard of standards
which the employer has a right to expect or (2) a series of
violations of employment rules which demonstrate a regular and
wanton disregard of the employee’s obligations to the employer.
The preponderance of the credible evidence in the instant case
will support a conclusion that the claimant's actions do not rise
to the level of gross misconduct within the meaning of the

Statute.

Article 952, Section 6(c) provides for disqualification from benefits where
benefits where a <claimant is discharged for actions which
constitute a transgression of some established rule or
policy of the employer, a forbidden act, a dereliction of
duty or a course of wrongful conduct committed within the
scope of the employment relationship, during hours of Text
employment or on the employer's premises. The preponderance
of the credible evidence in the instant case will support a

conclusion that the claimant's actions do not rise to the
level of misconduct within the meaning of the Statute.

DECISION

It is held that the claimant was discharged but not for gross
misconduct or misconduct connected with the work, within the
meaning of Section 6(b) or 6(c) of the Maryland Unemployment
Insurance Law. No disqualification is imposed based upon her
separation from her employment with Circle Graphics, Inc. The
claimant may contact the Local Office concerning the other
eligibility requirements of the Law.

The determination of the Claims Examiner is hereby reversed.

S Kl

Judy-Lynn Gecldenberg
Hearing Exaniner
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