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EVALUATION OF THE EVIDENCE

The Board of Appeals has considered aII of the evldence
presented, including the testimony offered at the hearings.
The Board has al-so considered aII of the documentary evidence
introduced in this caser ds well as the Department of Economic
and Employment Development's documents in the appeal file.

The Board did not find the clalmant to be credible.

FINDINGS OF FACT

The claimant was employed with Greater Bal-timore Medical
Center as a security officer from approximately January, 1986
until he was discharged on or about November 30, 1990.

The claimant had a series of incidents involving alcohof abuse
that culminated, in September of 1990 with his being required
to join the employer's employee assistance program in Iieu of
termination.

The first incident was in September of 19BB when he was
verbally warned after coming to work having alcohol on his
breath. In July of 1989 he was again discovered to have
alcohol on his breath while at work. At that time he was
offered treatment with the employee's assistance program, but
he refused treatment. He was warned by his employer that any
further incidents could resuft in termination. Between that
time and the next incident in 1990 the employer greatly
improved its employee assistance program and alI the
employees, including the claimant, were notified of this new
program which offered help to employees who had drinking, drug
and other problems.

On September 2I, 1990, the cl-aimant was found to be under the
influence of alcohol while at work. He was offered the chance
to go to the employee's assistance program i'n li-eu of
termination, and the cl-almant agreed to join this program. He
understood and agreed in writing that he must abide by all the
rules of the program and remaj-n free of aII drugs and afcohol
or he would be immediately terminated. It was decided by the
program that the cfaimant would be sent to Mainstream, an
outpatient program, and would attend AA meetings three times a
week. As part of his agreement with the employer and his
agreement with the treatment program, both the employer and
the treatment program had the right to test the claimant for
afcohol and drugs at any given time.



In November of 1990r ds part of its regular treatment program,
Mainstream tested the claimant and found that he tested
positive for alcohol. This was a violation of his agreement
with the treatment program. As a result, the employer dis-
charged the claimant. The claimant did not deny his use of
alcohol but felt that one mi-stake shouldn't result in his iob
being terminated. However, the employer had already given him
several chances.

CONCLUSIONS OF LAW

The Board of Appeals concludes that the claimant was dis-
charged for gross misconduct, connected with his work, within
the meaning of Section 6 (b) of the Law. The claimant engaged
in a series of incidents involving his reporting to work under
the influence of alcohol, which was a violation of the
employer's rules. In September, the employer gave him a chance
to go into treatmenL in lieu of termination, but part of that
agreement was that if the claimant did not abide by the rules
of the treatment program, he would be fired.

The claimant violated a rufe of the treatment program, which
was discovered by his testing positive for alcohol. Therefore,
the claimant was terminated. His actions clearly show a
deliberate and willful disregard of standards of behavior
which the employer had a right to expect and is gross
misconduct under Section 6 (b) of the Law.

The Hearing Examiner found that the employer did not meet the
requirements of Section 71-274.7 (c) (iv) of the HeaIth Generaf
Article of the Annotated Code of Maryland, which states what
rights employees have when their employer discharges them for
testing positive on a drug test administered by the employer.
The Board has held that, where an employee is fired because of
failing such a test administered by the employer, and where
the employer did not abide by this statute, a finding of gross
misconduct is not supported. However, in this case, the
employer did not administer the test and did not itself
require the employee to be tested. The employer required that
the claimant abide by the rules of the treatment program. The
claimant was fired by the employer for not keeping his part of
the bargain and violating a rule of the treatment program.
Therefore, the Board does not find that this section of the
Health General Code applicable here.

DECI S ION

The claimant was discharged for gross mi-sconduct, connected
with the work, within the meaning of Section 6 (b) of the
Maryland Unemployment Insurance Law. He is disqualified from
receiving benefits from the week beginning November 25, 1990
and until he becomes reemployed, earns at least ten times his
weekly benefit amount ( $ 1 , 830 . 00 ) and thereafter becomes
unemployed through no fault of his own.
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intoxicated. The claimant was not intoxicated, but had been
drinking approximately eight hours before he reported to work.

In September of 1990, the claimant was suspended for two days
because the employer thought that he was intoxicated. The
claimant, who is diabetic, was suffering from low blood sugar and
was treated in the hospital's emergency room. The claimant's
symptoms make him appear to be intoxicated. When the claimant
reported to work after the suspension, he was told to either sign
an agreement requiring hj-m to enter drug treatment and to be
tested for alcohol or drugs periodically or be discharged. The
claimant signed the agreement to avoid termination. On November
30, 1990, the cfaimant was discharged for testing positive for
marijuana. The claimant had not been smoking marijuana but
stated that he was in a car with people who had been smoking.
The claimant never received a copy of the test results.

CONCLUSIONS OF LAV{

Article 95A, Section 6 (b) provides for a disqualification from
benefits where an employee is discharged for actions which
constitute (1) a deliberate and willful disregard of standards
which the employer has a right to expect or (2) a series of
violations of employment rules which demonstrate a regular and
wanton disregard of the employee's obli-gations to the employer.
In this case, the employer has failed to meet its burden of
proving that the claimant was discharged for conduct that
constitutes gross misconduct connected with his work, within the
meaning of Section 6 (b) of the Law.

The Board of Appeals has held that when an employer discharges an
employee for testing positive on a drug test, the employer must
meet the requirements of Sectlon l1-214.1(c) (iv) of the Annotated
Code of Maryland, Health General Article. This sect j-on of t.he
Law provides that the empJ-oyer, after having required an employee
to be tested for the use or abuse of any controlled dangerous
substance, and who receives notice that the employee has tested
positive, after confirmation of that test result, sha11 provide
the employee with a statement or copy of section (d) of this
section, permitting the employee to request independent testing
of the same sample for verification of the test results. Section
(d) of this section reads as follows: Section (d) verification

of test results - (1) A person who is required to submit to
job-related testing, under subsection (b) of thi-s section, Tay
iequest independent testing of the same sample for verification
of the test results by a Iaboratory that: (i) holds a permit
under this subtj-tIe; or (fi) if focated outside of the state, is
certified or otherwise approved under subsection (d) of this
section. (2) The person shall- pay the cost of an independent
test conducted under this subsection. fn this case, since the
employer failed to meet the requi-rements of the Law, denying the
claimant an opportunity to be retested, it is concluded that the
claimant was discharged for no misconduct, within the meaning of
Section 6 (b) or 5 (c) of the Law.

)
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DECISION

The claimant was discharged for reasons that do not constitute
misconduct or gross misconduct connected with his work, within
the meaning of Section 6 (b) or 6 (c) of the Law. Benefits are
allowed provided the claimant is otherwise eligible. The Claims
Examiner's determination is reversed.

/rtd,drflq
Hearing Examiner
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