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-NOTICE OF RIGHT OF APPEAL TO COURT -
YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAYBE TAKEN IN PERSONOR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, IF YOU RESIDE IN BALTIMORE CITY, OR THE CIRCUIT COURT OFTHE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON

November 15, 1999

Departmentofl
Em'ploymentD evelopment

onomic&

Claimant: Dan Krevere

Emptoyer: MAD f ntelligent Syst.ems,
ATTN: James pelkey, V.p.

Human Resources

lssue:
Whether the claimant was discharged for grossmj-sconduct, connected with his ilork, withinSection 6(b) or 5(c) of the l-aw.

FOR THE CLAIMANT:

_APPEARANCES-
FOR THE EMPLOYER:

REV]EW ON THE RECORD

of the record in this case, the Board ofdecision of the Hearing Examiner.
Upon review
reverses the Appeals



The Board adopts the findings of fact of the Hearing Examiner'
Based on these facts, however, the Board reaches different
conclusions of law.

The Board agrees with the Hearing Examiner's conclusions of
law with reipect to the claimant's sales performance' --. A lack
oi "ri"= "lll.u=" 

in itself is not misconduct ' where an

..pr"v"i fr"" discharged an emplo-yee for a lack of safes

"ri"""", 
the burden i-s on the employer to show that the lack

of success resulted from some t'egligence on the part of th'
.*pf-"V"., or was the result of a failure to obey reasonable

;;it;i;;' or directives with respect to promoting sares' - since
Lhe uearing examiner has found- as a fact that Lhe claimant
attempted to generate sales and that' the employer . has no

p.r""5"i.r. eviience otherwise, the Board agrees with Lhe

Hearing Examiner's conclusion thaL there is no showing of
misconduct in this regard.

The findings of fact with respect to the "negative comments"

do not justify " .otti'"iot- that the claimant committed

mj-sconduct. The t".t 
--tL't the cl-aimant discussed his

'::JiJ"1-iJ"ction" wiJrr otr'er regionar managers is not ' in 
. 
and

oi-ii="rr, misconducJ. tr," =p"Jifit findings of fact are that
the claimant expressed in t-hese conversations that he was

discouraged over four specific areas in which he felt the

comDanv was not ,a"i-""t-5rv 
-supporting its sales force ' The

;:]fi"'..i2r"i." -;;;t there--is no misconduct in these

siaiements. AbsenE a finding that these staEements were

;;i;;; -;;r" made deliberately to undermine morafe' or were a

viofation or , *anag-"ti'i- a"tv the claimant had toward the

company, this type of staiement cannot be considered

misconducL. Since tfreil are no such findings made by the

Hearing Examiner, 
-;;; - concfusion that the statements

""".1ii"c" 
misconduct cannot be sustained'

DECISION

The c}aimant r^la s discharged, buL not for any misconducL,

connected with his ,"ift, *itr'in the meaning of section 6 (b) or

6 (c) of the *"vi""i unemployment rnsurance Law' No

disqual i f icat ion is '-lrni"="a t""ta on his separation from

".pi"Vt ".t 
with MAD Intelligent systems' Inc'

The decision of the Hearing Examiner is reversed'
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_ NOTICE OF RIGHT OF FURTHER APPEAL -
ANY INTERESTED PARTY

EMPLOYMENT SECURITY

I\i]ARYLAND 21201, EITHER
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TO THIS DEC1SION I\ilAY REQUEST A FURTHER APPEAL

OFFICE. OR W|TH THE APPEALS DIVISION, ROOI\i] 515'
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- APPEARANCES -
FOR THE CLAIMANT|

Dan A. Krevere - Claimant
FOR THE EMPLOYER:

'f 
ames Pelkey,

V. P. of Human
Re sources

FINDINGS OF FACT

A tefephone conference calI hearing was scheduled for July 11'

lst, 
- ;i the craimant carfed to the unempfoyment rnsurance

"pp""r "--oi"i " 
ior, "r,a'!"-'" l""tr't' - 

telephone number where he could

be reached . He was ;;; called ' He was out of town ' Next

notice that the claimant received was a dismissal notice of 'TuIy
L2, 1989 .
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The claimant then wrote a letter dated ,June 17, 1989 but actually
prepared and mailed on or about July t7, 1989 asking, in effect,
for reopening of hls appeal.

The cl-aimant worked from August 22, 1988 untir Aprir 72,1989, ds
a regional director of the Federal System Division of MAD
rntelligent Systems rnc. His annuaf salary was $75,000 a year,
he was terminated from employment. The reason for his
termination are threefol-d: (a) fack of measurable progress in
sales in his assigned territory,- (b) his refusal_ to use personal
contacts to bring about sales and (c) his negative commen€s about
the company and its future to outside salespersons and to MAD
personnel. He was terminated from employment.

The craimant, in fact, tried to generate sales and there is no
way that the employer has to measure whether he actually used the
best of his efforts or not. He did issue a weekly sales report
and asked for feedback and never received. it. The first
indication that he had fqom the company that he was not doing hisjob properly was a discharge l-etter of ApriL 7, 19g9 from thevice President of Sales. The craimant used, to the best of hisability, his previous personal contact in the field to generate
sales. There is no evidence to the contrary, the claimant did
discuss with the New york, regional manager/director and theNorthwest regional director his dissatisfaction with the company.
He was concerned that there was no demonstration materia]; the
company was not delivering products,. and the cf aimant wasdiscouraged about the rack of support he was receiving from
headquarters and the lack of the equipment to instrument the
sales generation activities that he desired. He expressedhimself in t.hese dissatisfactions to the Northwest ana the
regional manager/directors.

The cfaimant was fired from the employment.

The clai-mant then asked for three months severance pay which he
berieved totaled $18,750 prus office expenses and prrone cost
totally $3,125. He took a settlement of $15,000.

CONCLUS]ONS OF LAW

The overwhelming preponderance of the evidence clearly supports a
finding that the claimant has good cause for reopening this
dismissed appeal pursuant to regulation 24.02.06 -02 (N) 

"f the
Code of Maryland Regulations.

The Unemployment Insurance Appeals Division failed to call the
clai-mant when it shoul-d have and, theref ore, it dismissed the
case through an error.
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The evidence supports the only logical finding, that while the
claimant probab\ deserved to be terminated from employment. his
conduct does not equate to misconduct connected with Ehe work,
within the meaning of Section 6 (c) in the area of his lack of
sales progress and in the area of his fail-ure to use personal
contacis to bring abouE sales. However, clearly when the
claimant mad.e negative comments about the company to both current
employee and to ot.hers, his conduct constitutes misconduct

"orr.r.it"d v/ich the work, within the meaning of Section 5 (c) of
the Law.

The term "misconduct, " as used in the statute means a
transgression of some established rule or policy of the-employer,
the commission of a forbidden act, a dereliction from duty, or a

course of wrongful conduct committed by an employee- withjn the
scope of his e ployment relationship, during hours of employment
or tn the employLr's premises. (See Roqers v. Radio Shack 271 Md'

126, 314 A.2d 113) .

The claimant's conduct in this case, in using negative comments
about the company, constitutes misconduct.

The question of whether or not the cfaimant has received
dismisial payment or wages in lieu of notice within the meaning
of section 6(h) of the Law and whether the $15,000 chat he did
receive is disqualifying is a matLer that will be referred to the
local office for its consideration.

DECI SION

Good cause is demonstrated for reopening this dismissed case
pursuant to regulation .02.05. 02 (N) of the Code of Maryfand
Regufations.

The claimant was discharged for misconduct connected with his
work, within the meaning of Section 6 (c) of the Maryland
Unemplo)ment Insurance Law.

Benefits are denied for the week beginning April 9, 1989 and nine
weeks immediately thereafter.

who has received $15,000 in
pa)ment in Iieu of notice,The question of whether the claimant,

settlement of claims for dismissal

J. Maftin Whitman
Hearing Examiner

within the meaning of Section 6 (h) of the
lnsurance, will be referred to the
and consideration and determination.



8906175

Date of Hearing: August 8, 1989
bch/Special- ist ID : 5 O 52 0
Cassette No: 6162
Copies mailed on August 22, 1989 to:

Claimant
Employer
Out of States Claims - (MABS)


